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will be a suitable award in each case, with costs; one-half to be
paid to the owners of the Joe, and out of the residue $150 to be
paid to the captain in each oase, and the rest to be divided equally
among the crew.

Since the above was written, the attention of the court has been
called to the exhaustive opinions delivered in the supreme court in
the recent case of U. S. v. Lee, 106 U. 8. 196, [S. C. 1 Sap. Ct.
Rep. 240;] but it is not perceived that there is anything in the opin-
ion, either of the majority of the court or of the judges dissenting,
at variance with the result of the foregoing decision.

EMPRESA MARITIMA A Varor v. NortH & SourH AMERICAN STEAM
Naviaatiox Co.

(District Court, . D. New York. -May 10, 1883.)

1. SecurITY FoR CLAIM—RULE 63 IN ADMIRALTY.

Under rule 63 the respondents in & cross-libel should be reqmred to zive se-
curity where ‘the vessel in the original libel is in custody, as well as wiere she
has been releaséd on bond or stipulation.

2. SAMBE—~STAY OF PROCEEDINGS—DISCHARGE OF VESSEL:

‘Where, under rule 53, the respondent is ordered to give security, if he is
able to do so, he will not be allowed at his own mere option to submit to a stay
of proceeding merely, and at the same time hold the libelant’s vessel in cus-
tody indefinitely under the original libel. If the refusal to give security is will-
ful, the court, after a reasonable time, may discharge the vessel upon the
claimants’ own stipulation, if it be clearly shown that the claimants are una-
ble to give security to release her, but not otherwise; or it may order her to

be sold.

In Admiralty. Motion for security.

Goodrich, Deady & Platt, for libelants.

Butler, Stillman & Hubbard, for regspondents.

Browx, J.  On the twentieth of July, 1882, the respondents, a
New Jersey corporation, chartered from the libelants, & Spanish cor-
poration, the Spanish steamer Bellver, for service between New York
and the West Indies; at the rate of £1,000 per month, with the right
of renewal for a subsequent term. The charterers took possession
on the seventh of August, and continued her employment, under the
charter-party, until February, 1888, when they renewed the engage-
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ment for a further period of six months. By the terms of the char-

ter-party the owners bound themselves to keep the ship and machinery

in perfect order, and “guarantied to maintain the boilers in a condi-

tion to bear a working pressure of at least 65 pounds.” The re-

spondents kept the steamer in service, under the charter-party, until -
the twenty-first day of April, 1883, when, for an alleged breach of -
the above condition of the charter-party on the part of the owners in

not maintaining a proper pressure, whereby her speed was materially

diminished, as well as for other alleged breaches of the charter-party,

the respondents threw up the charter and refused to employ her fur--
ther; and, on the thirtieth of April, 1883, they filed a libel against

the ship for damages for violation of the charter-party in the sum of.
$15,000. The steamer was arrested under process of this court, but

has not been bonded, and she is still in the custody of the marshal..
The libelants in the present case have appeared as claimants, and

answered to the libel in rem, 'and, under the rules of this court, have
moved for an immediate trial, to which they will be entitled upon'
the return of process.

On May 1, 1883, the libel in this case was filed by the owners of
the steamer against the respondents, the charterers, in personam, to
recover the sum of $19,222 damages for alleged breach of the char-
ter-party by the respondents, being the whole amount of the hire of
the ship for the remainder of the term of the charter, the samse being
declared by one of its provisions to be liquidated damages in case of
breach. No answer has. yet been filed in this suit.

The libelants in this suit now move for secunty under the supreme-
court rule, No, 53, formerly 54, in admiralty, and that in default
of such security being given the vessel be released from custody.

The question in litigation in the two suits is substantially the same,’
namely, whether there was any such breach of the terms of the char-
ter-party, on the part of the owners, as authorized the charterers to
terminate the contract. The case is, therefore, within rule 53, as I
have recently held in the case of Vianella v. The Credit Lyozmazs, 15
Fep. Rep, 637.

It is objected that the motion is premature on the pa,rt of the hbel-
ants, because the vessel in the suif in rem has not been bonded, but

‘18 still in custody; and because the present libelant, the claimant in
that action, has not, as it is alleged, given security in that action. - .

The case of The Bristol, 4 Ben. 55, is referred to to sustain this
point, I find nothing in that case, however, to support the objection.
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That case decided that the motion could only be made in a eross-suit
in personam, and could not be made in a cross-suit in rem, where the
vessel had not been arrested nor any process served.

The objection now raised has no support, either in the language
or the reasons of the fifty-third rule. The granting of the order, it
i8 true, is to some extent diseretionary, since, “upon cause shown,”
the court “may otherwise direct.” From this it is clear that it was
the intent of the rule that security should be given unless the respond-
entg affirmatively show, the burden of proof being upon them, eircum-
stances which would make the application of the rule unjust. The
fact that the vessel is in custody and has not been bonded certainly
does ‘not make it unjust for the respondents to file security, accord-
ing to the rule. The vessel while under arrest is itself security in
the suit in rem, as BrarcEroRD, J., states in the case of The Bristol,
cited above. In the present case the valuation put upon her in the
charter, viz., £30,000, shows that the vessel is not only security, but
security of the amplest kind, far higher than any personal security
that eould be required for the charterer’s claim. The object of rule
58, I cannot doubt, was that in cases of cross-demands upon the same
subject of litigation both parties should stand upon equal terms as
regards security. It was designed, where the libelants in a suit in
rem, through the arrest of the property, exact and obtain security for
their own demand, that in a cross-suit in personam for a counter-
claim in respect to the same subject of litigation, the defendants in
the former suit should likewise be entitled to security for the pay-
ment of their demands, in case the decision of the court upon the
point in controversy should be in their favor. The rule was designed
to ecorrect ihe inequality and injustice of the process of court in rem
being used to obtain security in favor of one party, in reference to a
single subject of dispute, while it was denied to the other. Where
the security obtained by the libelant in the suit in rem is the vessel
itself under seizure, which in this case is of great value, and where
the libelant is a foreign corporation, having no tangible property
here, the reasons for the applicatior} of the rule are specially urgent.

The order for security should, therefore, be granted. ... ..

It is claimed that the respondents may, at their own mere option,
decline to furnish security, or, at least, delay doing so as long as
suits their convenience, submitting, meantime, to a stay of their pro-
ceedings in the suit in rem, but still retaining the vessel in custody ;
and it is urged that the court cannot, under the rule, do more than
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stay their proceedings if security is not filed. Whenever the owners
of the vessel arrested should be unable to bond her, the consequences
of such a constraction and application of this rule would be disas-
trous to all concerned, through the detention of the vessel during a
stay of proceedings for an indefinite period. In time she would be
eaten up with expenses, or become worthless by decay; and mean.-
while she would be of no advantage to any one. In this case, by a
temporary detention merely, & large loss would ensue, since the hire
of the ship, as it appears from the charter-party, is worth nearly
$5,000 per month. Thus the rule itself, which was manifestly de-
signed for the benefit of the owner of the vessel in his cross-action,
would only serve, through the stay of proceedings and the detention
of the vessel indefinitely, to increase greatly his loss and injury, In
practical effect the rule would be rendered nugatory at the libelant’s
option, since the owner would be compelled to waive the stay of.pro-
ceedings in order to try the suit and get a release of his vessel.
Such a construction and application of the rule would, therefore,
thwart its object, and cannot be sustained.

The cross-suits, moreover, being upon one subject of lltlgatlon, and
all the parties being before the court in each, they are to be treated
as in effect one suit, (The Eleanora, 17 Blatchf. 88, 104;) and it is
competent for the court to enforce its order for security, in case of any
willful disobedience or neglect in complying with it, by any further
appropriate order in either suit. If the court may enforee its order
by disallowing a party’s claim or defense, it may, as a punishment
for willful default, release a part of his security, especially as this
would in time become worthless. The Virgo, 13 Blatehf. 255, 257.

The charterers should have a reasonable time to file the security
required; but they cannot be allowed to hold the vessel indefinitely
in custody for their own security, upon their own mere option to sub-
mit to a stay of proceedings, instead of filing security as ordered. The
very retention of the vessel in the custody of the marshal, is itself in
the nature of a continuous proceeding in the suit for the libelant’s
benefit, and I have no doubt of the duty of the court, in case of the
respondents’ refusal to furnish security within a reasonable time, if
able to do so, to discharge the vessel from custody.

Where the respondents appear to have a meritorious case, and show
circumstances proving their inability to give security under the rule,
the court might, in its discretion, according to the circumstances,
either deny the order for security altogether, or, on failure to give the
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security required, order the vessel to be sold, or to be discharged
upon the claimant’s own stipulation without other security. That
course would enable the suit in rem to proceed to a personal judgment
against the owner on his own stipulation, (rule 21,) in case the orig-
inal libelant should prove to be entitled to judgment on the merits of
the controversy, just as in the cross-suit a personal judgment would be
obtained against the respondents if the merits were found to be with
the cross-libelants, and both suits would thus stand upon an equal
footing. = The principle of the admiralty that ships shall “plow the
sead and ‘not rot by the wall,” will not suffer their detention during
an'ihdefinite stay of proceedings through the libelant’s willful de-
fault.” If‘the owners are unable to give bonds to release the vessel
from ‘drrest, the most suitable course would usually be to order a sale
of the vessel. At all events, before any discharge of the vessel with-
“out gecurity, except on proof of the original libelant’s willful refusal
to give the security ordered, the owners of the vessel must satisfy the
‘court of their own entire inability to' give bonds in the original suit
for the release of the vessel, and that they do not pursue this course
for the purpose of enhancing their claims for damages.
It is urged that the fifty-third rule places it in the power of the
owner of the vessel arrested to embarrass the libelants through the
dssertion of large, fictitious, or unfounded claims in the cross-action,
‘and thus require very large security or a stay of the libelants’ suit.
‘The rule’itself furnishes a sufficient answer to this objection, in the
discretioh ‘which it allows to the court in requiring security. If the
counter-claim be unfounded, fictitious, or grossly exaggerated, it is
for the respondents in the suit in personam to show this to-the court
upon the motion for security. In the present case, no facts are shown
to sustain such a charge in reference to this counter-claim, except such
as may be derived from the charter-party itself. The present libelants
claim the entire hire of the vessel, without any deduction for the or-
dinary expenses of her trips, which would fall upon her owners; but
no proof or suggestion, even, is made to the court as to the amount of
these ordinary expenses, which might possibly be a legal deduction
from the liquidated damages mentioned in the charter. The court
has no basis, therefore, for reducing the security required. |
An order may be entered requiring the respondents to file security
~in the usuwal form for the damages claimed in the cross-libel, and
that all proceedings on the original libel be stayed until such security
be given, except publication and return of the original process. If
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such security is not filed within 10 days, the libelants can move for
the release of the vessel, if so advised, wheh & proper final order can
be made, according to any special circumstances that may then be
made to appear. =

Upon a subsequent hearing on affidavits it appeared that the origi-
nal libelant was wholly insolvent, and without other substantial assets
than the claim in suit; that it could not give security, except,
possibly, after consultation with and assistance from the various
creditors for whose benefit the suit was promoted. It did not appear
that the owners of the vessel or her captain could not give bonds for
at least a considerable part of the elaim againss her, and the motion

for discharge of the vessel was therefore denied. By consent, 4 stipu-
" lation on the part of the owner for the release of the vessel was
agreed to be given for the whole amount of the claim, with surety to -
the extent of $10,000, and thereupon a stay of the original suit to be
granted till farther ordered.

Tue Uror1a, her Engines, etc.
(District Court, 8: D. New York. March, 1883.;

LOLLISION—RULE oF DDAMAGES.

A German bark, hailing from lelau, laden with a cargo of petroleum and
staves, while on a voyage from New York to Rotterdam, on September 6, 1878,
came into collision with a steam-ship on the Grand Banks, in the Atlantie ocean,
and the bark and cargo sank, and became a total loss. Held, that the rule of
damage as to the loss of the bark was her market value at the time and place of
her loss; that the market value of the bark at the date of her loss, at the port
of New York, the port of her depariure on the voyage in question, must be ac-
cepted as the proper valuation of the bark, as no evidence of her value, either
market or otherwise, at Rotterdam, her port of destination, had been pre-
sented ; that it was not imperative to adopt the judgment or opinion of any
one or more of the witnesses, but, weighing the whole testimony, in all its
parts, the commissioner was justified in reaching a conclusion as to such value
that a jury would entertain after hearing all the facts and circumstances.
Held, also, that the bark was entitled to recover net freight only, (The Bark
Heroine, 1 Ben, 226;) that there must be deducted from the gross freight the
expenses the bark would have incurred after the date of her loss if the voyage
had been successfully performed, and which would have diminished by so
much the gross freight; that the lost outfits of officers and crew were a proper
item of damage.




