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in case the insured should effect other insurance on the property and should
not within 10 days give notice thereof to the company insuring, and “have
the same indorsed on this instrument or otherwise acknowledged by them in
writing,” the policy should cease and be of no further effect. It was held,
when one insured under such a policy gave notice to an agent of the com-
pany and delivered to him the policy for transmission to the ecompany, and
the agent afterwards returned the policy, asserting it to be all right, and the
insured acted upon the assertion and treated the policy as still in force to the
knowledge of the company, that the company was estopped from contesting
the performance of the condition, although no indorsement was made on the
policy and no acknowledgement in writing was produced. And it was fur-
ther held that if the company issuing such a policy was a mutual one, of
which each person insured is a member, and the by-laws of the company re-
quire such a condition in all its policies, and pronibit the alteration of its by-
laws except by a vote of its directors, the insured was not thereby debarred
from claiming an estoppel arising out of the conduct of ofticers or authorized
agents of the company, against contesting, by the company, the performance
of such a condition.() We may add here that under similar conditions
against subsequent ‘insurance, not consented to in writing by the first com-
pany, it has been held in a number of cases to be the duty of the company,
when informed of the subsequent insurance, to notify the insured of its re-
fusal to assent thereto; and that until such refusal is made known to the in-
sured the policy is valid, notwithstanding the condition.(¢)

In Canada, where it bas been provided by statute that the policy shall be
void in case of double insurance, it is held that the clause against double in-
surance cannot be waived “by consent of the parties, notice, consent, or ver-
bal or tacit acquiescence;” and that the waiver cannot be relied on any more
in a court of equity than of law. The principle is that what an act of parlia-
ment expressly requires cannot be waived.(j)

HeENRY WADE ROGERS.

(~) Redstrake v. Cumberland M:t. Fire Ins, N, H.110; Horwitz v, Equitable Ins. Co. 4 Mo.
Co.44 N.J Law, 291, 557. R

(t) See Wood, Ins. 838; Potter v. Ontario Ins () Merritt v. Niagara Mutual Ins. Co. 18 U. C.
Co. 5 Hill, (N.Y.) 147 ; Planters’ Mut Ins. Co.v. 529,
Lyon, 38 Tex. 233; Hadley v. N. H. Ins. Co. 556

In re Smrre, Bankrupt.
(District Court, S. D. New York. May 7, 1883.)

1. BANKRUPTCY—JURISDICTION—PARTNERSHIP.

Where the bankrupt, 8., had done business as a merchant individually, and
also as & member of two independent firms, and resided in the district, Aeld, the
court had jurisdiction upon his own petition, in favor of himself and as against
his copartners, to adjudicate the insolvency of himself and his firm,
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2 ‘SAME—OBJECTIONS TO DISCHARGE.

An objection to the agsents given by certain credxtors to the bankrupt’s dis-
charge, that they were not dona jide creditors, or that their forms of proof of
debt were insufficient, the same having been paSSed and allowed by the regis-
ter, cannot be heard indirectly and for the first time on the hearing of the ap-
plication for the bankrupt's discharge, but can only be heard upon direct pro-
ceedings to set aside the proof of debt.

8, SaME—BANKRUP1T'S FAILURE To KEEP Booxs.

General objections that the bankrupt did not keep proper books of account,
are only available in showing that he did not keep some necessary hooks, or
that the books kept were not ag & whole sufficient to show the course or con-
dition of the bankrupt’s business. If the objection be merely that some par-
ticular transactions were not entered, the objection, to be available, must indi-
cate the omissions complained of.

4. BAME~-AMENDMENTS TO SPECIFICATIONSB.

Amendments to specifications should not be allowed after proofs have bieen
clesed and after the argument of the cause, for the purpose of opposing the
discharge of a partner who had nothing to do with the books, where the cred-
itor, after argument, has assented to the discharge of the other two partners
who were specially charged with the office work and the book-keeping.

5. BAME—CREDITOR HOLDING CLAIM AGAINST PARTNER AND AGAINST FIRM.
‘Where the creditor had large claims against the bankrupt individually and
a amall one only against the firm of which he was a member, and the specifi-
cations of objections are limited to the individual claim and to the individual
. discharge, held, that the specification was not sufficient to raise objections to
the book-keeping of the firm.

8. SaMr—Casa-Book.
A cash-book may be kept ag part of & book embracing other matters, and
either under the name of cash, or in the name of the person who receives and
dislburses it. : ' )

7. SAME—ACCOUNTS—MONEY BORROWED—SEPARATE PAPERS.
Where the account of exceptional transactions for borrowed money are kept
on separate papers, which are preserved and turned over to the assignee with
the bogks, Aeld, that this was a sufficient compliance with the law,

3. SAME—SEPARATE BooXs 0F AcCOUNT—DISCHARGE ALLOWED.

‘Where numcrous books of account are kept, in which all the transactions are
entered in some form, with minor exceptions, and the books thereby afford
means for their own rectification, and there appears to be no intentional or
fraudulent omission or concealment, the discharge should not be refused.

Hearing on Specifications and Opposition to Bankrupt's Dlscharge.

S. W. Fullerton, for the bankrupt.

J. 8. Greves and Alexander Thain, for opposing ereditors.

Brown, J. Without going into the details of the long and repeated
examination [ have given to this voluminous casge, I will mdxcate
briefly the ¢onclusions to which I have come.

1. The court has jurisdiction of the proceeding, both as respects
Smith and his former eopartners, under the express provision of sec-
tion 5121, upon the petition of Smith, who was at the time a resident
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of this distriet.  In re John R. Penn, 5 Ben. 89; Re Stowers, 1 Low.
528.

2. The proof of debt of John Hall Bulger having been allowed by
the register, and being prima facie sufficient on its face, cannot be
attacked collaterally on this hearing, but only in a direct proceeding
for that purpose, wherein it would be competent for the creditor to
supply defects, or prove his claim anew for such amount as might be
correct., Inre Van Buren, 2 Fep. Rep. 643, 645; Bump, Bankr. 106.
The objection, therefore, to his assent to his discharge cannot be con-
sidered here. The same principle applies to the other consents to
the bankrupt’s discharge, which have been objected to; except as to
the one withdrawn.

3. There is no sufficient proof to sustain the specifications of ob-
jections, except specification No. 5, relating to the books of aceount.

4. The fifth specification, which relates to the books, is not suffi-
ciently specific to cover mere instances of omission of entries from
the books, or mere irregularities in the mode of keeping them. In
re Frey, 9 Feo. Repe. 876, 379. 1t is sufficient only () to show the

- failure to keep some book or books which are legally necessary to
-entitle a bankrupt to a discharge; or (b) that the books kept do not
a8 a whole show in substance or effect the course or condition of the
bankrupt’s: business. :

5, It is not in accordance with the practice of the court to admit
an amendment of the specifications changing their substantial char-
acter, after proceedings have been so long pending, and after the
argument and submisgion of the cause, as moved for in this case.

6. As respects the books of Beals & Co., as to which various omis-
sions and failure to keep a cash-book are charged, it is clear that
Smith is in no way morally responsible for any deficiencies in them, .
but Beals and Holcomb alone. The opposing creditors having con-
sented to the discharge of both Beals and Holcomb since the argu-
ment, there i8 no equity in permitting, as a favor, the same creditors
to amend their specifications for the sake of raising objections against
Smith’s discharge, based upon the book-keeping of Beals and Hol-
comb, members of O. B. Beals & Co. This is further justified by the
fact that Dowe and Powers, who oppose Smith’s discharge, in their
specifications refer only to their proofs of debt against him individu-
ally; and those claims have no connection with Beals & Co., or with
the assets of that firm, or with the book-keeping of the firm, :

7. The claim of $25,000 referred to in the argument of counse: as
proved against Beals & Co. was not proved against Beals & Co., but
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only against the firm of Beals & Holcomb, with which Smith had
nothing to do. The objection to Beals & Co.’s book-keeping could
only be raised by some creditor of that firm. Though Dowe proved
a small claim against Beals & Co., he does not refer to it in his spec-
ifications, but objects only as a creditor of Smith individually, against
whom he had claims of over $100,000; and his specifications must,
therefore, be considered as limited to and based upon that claim.
The points respecting Beals & Co.’s books, which were pertinent on
the argument, have become immaterial since, through the discharge
since then of Beals & Holcomb from all their debts by consent of the
same opposing credifors.

8. The remaining objections to Smith’s discharge are that he kept
no cash-book, and the omission of a number of transactions from
his books. While Smith did not keep a separate cash-book, it ap-
pears that he kept a cash account, as a part of one of the books.
This was pro tanto a cash-book, and all that is necessary. It was as
much a cash-book as if in separate covers; a part of the time kept
under the name of cash account, and the rest of the time in the name
of Hall, who received and disbursed the cash., The name and form’
of it were immaterial. It was clearly intended as a complete cash ac-
count of his ordinary business. : )

9. The borrowed-money account with the Halseys, not being a le-
gitimate part of his ordinary business, was not entered in Smith’s
usual books, nor in his eash account; but statements of this account
made from time to time by Halsey were kept with the books and
turned over to the assignee as a part of them; there was no conceal-
ment, and no one mislead thereby. "This was a compliance in sub-
stance with the requisites of the law.

10. Thirty-one books of Smith’s individual accounts were produced,
in which all the other transactions belonging to his business as a
merchant were more or less fully entered. The objections are mainly
that certain entries and transactions are not duplicated by some
other corresponding entries, or not “traceable,” and relate to the form
of keeping the books. Most of the items objected to are sufficiently
explained in Mr. Smith’s testimony. As to a few he was unable to
recollect. They are not sufficiently important to affect his dis-
charge. For the most part, the books seem to me, with slight ex-
ceptions, to furnish means for their own rectification, and the evidence
negatives any intentional or fraudulent omission or concealment.

Under such circumstances, as was stated in the Frey Case, 9 FEp.
Rep. 384, the discharge should not be refused.
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Fiscaer v. HaYES.
Same v. NEiL.

SaME ». SHAUeNESSY and others.

(Circuit Court, 8. D. New York, April 12, 1883.)

\

1. PATENTS—MASTER'S REPORT—EXCEPTIONS.

Where a master had notified the respective attorneys that the draft reports
were ready for tbeir inspection, and verbal objections were made before him
to his findings, but said objections were not reduced to writing and filed, and
the exceptions to the master’s report are suhstantially the same as the verbal
objectious, it will be sufticient if the objections are reduced to writing and filed
with the master nunc pro tunc.

2. SAME—EvVIDENCE—PRODUCTION OF BoOKS.

Where a magter, to whom a reference has been made to ascertain the profits
made by defendant in the use of an infringing machine, was unable to determine
the length of timc the said machine was used by defendant, and such inability
could have becn obviated by an examination of defendant’s books, and plain-

. tiff neglected to obtain an order compelling their production after defendant
refused to produce them, the case will not be sent back to the master for re-
view.

Exceptions to Report of Master.

Edmund Wetmore, for plaintiff,

J. H. Whitelegge, for defendant.

Smreman, J.  The plaintiff has filed ex~eptions to the master’s report
in each of these three cases, and in each case the defendant ingists that
the exceptions cannot be heard, because no written objections were
filed to the draft reports.

It appears from the certificate of the master that the respective
counsel were notified that the draft reports were ready for their in-
spection and suggestions, whereupon they appeared before him; that
the plaintiff’s counsel verbally objected to certain findings; and that
the written exceptions which have been filed are substantially the
same as the verbal objections which were presented to him when the
draft reports were submitted. The plaintifi's practice was faulty, in
that the verbal objections were not reduced to writing and were not
filed with the master. 1t will be sufficient if they are now reduced to
writing in substantially the form in which they appear in the excep-
tions, and are filed with the master nunc pro tunec.

The Hayes and Neil cases present the same state of facts In
each case the master has found the extent of the use of the respective
infringing machines by the respective defendants; but, in each case,




