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VIew, however, sInce neither party availed themselves of that provis-
ion or sought tloput it in force or did put it in foree, and the city
exercised the right which the constitution and the law gave it, lio cut
down the streets and injurEdhat property, it is responsible, and the
other party has also the right that the law gave her to recover these
damages in any proper form of action.
,The result is that the demurrer in this case is overruled.

MCCRARY and KREKEL, JJ., concur.

v. HENDERSoN,Ex'r, etc.

.Uourt. D. Kentucky. .May 29, 1883.)

1. JUDGMENT AGAINST MARRmD WOMAN. . ..
Where a married woman has inherited, under the laws of Mtother state, prop-

erty from her for whose debt she is also made liable by the laws of that
state, and she afterwards being domiciled in this state is sued here upon.a note

by her father there, judgment mill' be rendered against her heI'e
which will be enforced by the common-law l'emedy proper·in case a valid con

, tract had been made in this state.
2. AOAlNST HlllR ·HUI!ilAND FOR HER· DEBT.

Judgment may also be rendered against her husband, but as to him to be
paid out of assets which may come intohhl bands tllerf!ajter (none having been
as yet received by him) uy reason of the marriage relation.

At Law.
«Wald, Julius Aroni, James Harlan, and A. E. Wilson, for

plaintiff.
T. L. Bayne, Barnett, Noble (f; Barnett, and Walter Evans, for de-

fendants.
BARR, J. The motions to be disposed of are the motion of defend-

ants McCarthy and wife to arrest the judgment, and plaintiff's
motion to enter judgment on the verdicts of the jury.
It appears from the statement of def611dant McCarthy, made since

the findings of the jury, that he and his wife were married in the
city of New Orleans, and were domiciled there at the death of Will-
iam Henderson, and until after she accepted the succession of hiB
estate. They removed to Kentucky in 1872, and have been domi-
eiled here ever since. McCarthy also proved that the property which
his wife received from her father is real estate in the city of New
Orleans, and·,tha.t he has never received any money or property from
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her. This statement that their marriage and domicile at the
of, and the time of the acceptance of the succession of the estate of,
William Henderson were in Louisiana, makes the law of that state
control, both as to the marital rights of McCarthy in the property
received, and as to the liability which arose from the acceptance of
the succession. Mrs. McCarthy, having accepted the succession,
pure and simple, without the benefit of inventory. became, by the
Louisiana law, personally obligated for her proportion. one-eighth,
of her father's debt. La. Code, The property which she re-
ceived by the succession was paraphernal property, over which her
husband had no control or interest unless by her consent; neither
did her acceptance of the succession obligate him to pay any part of
the decedent's debts. La. Code, §§ 2383-2391. If I understand
the Louisiana Code, Mrs. McCarthy could have refused this succes-
sion, or accepted with the benefit of inventory. In the latter case,
her liability would have been limited to the assets received.
"The effect of the simple acceptance of the succession - • • is

such that, when made by an heir of age, it binds him to the payment
of all debts of the succession, not only out of the effects which have
fallen to him from the successiou, but even personally, and out of his
own property, as if he had himself contracted the debts." Section
1013. This liability could only be taken by an heir of age, and could
be accepted by a married woman with the concurrence of her hus-
band. It is entirely a voluntary act upon the part of the heir, and
creates a personal liability. The effect of the act of acceptance is
prescribed or rather defined by this section of the Code, but the act
itself is voluntarily, and hence tbe obligation which the acceptance
'lreates is in the nature of a contract voluntarily entered into. All
jurists agree that the personal capacity of a contractor to contract
governed either by his domicile or the lex loci contractus. They

llisagree as to which law governs, but in this case they were the same,
a,nd hence it is unnecessary to consider which law controls.
Mrs. McCarthy's personal obligation to pay her share of her

father's debts, and her husband's non-liability by the Louisiana law to
pay any part of them, being admitted, the troublesome question is,
wh'1t, if any, remedy has the plaintiff in Kentucky on this verdict
rendered on a note executed by her father?
The learned counsel for defendant insist that this obligation is cast

upon her by statute, and that it can have no extraterritorial effect,
and will not be enforced in another state. If this were true, I doubt
;f such v,ould be the law. Dennick v. Bail1'oad Co. 103 U. S. 11.
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But Mrs. McCarthy's acceptance was her voluntary act, and her lia.
bility 1S because of her acceptance of the succession in the manner
she did. Her obligation is not a mere statutory ':lDe, but in the nat·
ure of a contract. The Kentucky law does not permit a married
woman to contract, except when she is made a feme 80le trader. She
may bind her. general and separate estate under certain circum-
stances, but, ordinarily, is not liable personally, nor to a personal
. judgment, either at law or in equity. The law of Kentucky not hav-
ing permitted contracts by married women heretofore, has not pro·
vided an express remedy to enforce such contracts. But if there is
a valid contract of a married woman, valid because of the comity be-
tween the states, may not the courts enforce this valid contract by a
proper remedy? There is nothing in the statutes of the state which
prohibits a remedy on such contracts, but, on the contrary, whenever
the state has allowed married women to make personal contracts, the
courts have enforced such contracts by the usual and appropriate
remedies.
In Hart v. Grigsby, 14 Bush, 542, the court of appeals decided that

a personal-judgment was proper against a married woman who had
been, by proper proceedings under the statutes, decreed to be a ferne
sole trader. The court uses this language, (p. 554,) which is very
pertinent to the question under consideration:
"By the eornmon law the contracts of married women for the payment of

money were void, and were only valid in equity as charges upon what was
technically called separate estate. The law would not enforce such contracts,
because it did not recognize the power of the/erne to make them; but when
the law has expressly authorized them to make contracts as if sole, then it
can no longer withhold its aid in enforcing such contracts. The ground upon
wbich its refusal has been heretofore based is swept away. The law judge
can no longer say this person had no legal capacity to make a contract. The
law expressly declares she has; and having legal capacity to contract,
she is legally liable on any contract fOI' the payment of money on which she
would be liable if she were nnmarried."

In the recent caRe of Gillson v. Sublett, in the superior court, 1
Ky. Law Rep. & J. 730, that court affirmed a judgment which sub-.
jected the real estate of the wife located in this state. The wife,
with her husband, was domiciled in Louisiana, and executed a note
there jointly with her husband to a citizen of Kentucky. The wife
pleaded her coverture, and althongh there was no cross-appeal the
court strongly intimated that a personal judgment against the wife
would .have been sustained.

v.16.noA-29
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This is the logical result of the reasoning of the court, because
there is no other or greater authority for subjecting the wife's real
estate than there is for entering a common·law judgment against
her.
Mrl;!. McCartllY having the legal capacity to contract by the Louis-

iana law, and having contracted, it would seem, upon the authority
of these cases and upon reason, that this court cannot withhold its
aid in enforcing her contrapt or obligation. This should be done by
the common-law remedy, which would be proper had a valid con-
tract been made in Kentucky. The next question is, what, if any,
judgment can be rendered against Mrs. McCarthy? This succession
was accepted by Mrs. McCarthy with her husband's consent; but that
did not make him in any wilY personally liable for the debts of her
father; neither did he interest.in or control over the prop:
erty received by her from her ,father. The Kentucky law, which is
the governing law as to the remedy, requires that he should be sued
with his wife. Ky. Civil Code, § 34.
The change of their domicile by defendant McCarthy and wife did

not change her right to the property which she received under this
succession. Beard's Ex'rv. Bayse, 7 B. Mon. 141. But he, while
domiciled here, is entitled by the Kentucky law to his wife's personal
property acquired in Kentucky, which does not arise from the income
of her Louisiana property or, from her sepal'ate estate. The Ken-
tucky law governs as to this. Whart. Conii. Laws, §§ 196-198; Gale
v. Davis' Heirs, 4 Martin, 645.
The original reason for making a husband liable far his wife's

debts, created before her marriage, was differently stated. Bishop'
says "that the obligation comes from the rule of practice which for-
bids the wife to be sued alone, and requires the joinder of the hus-
band with her' for conformity.''' 2 Bish. Mar. Worn. § 312.
The reason given by the Kentucky court of appeals is that the

debtor was liable to be Imprisoned for the debt, and as the husband
was entitled to the wife's personal property, and the usufruct of her
reat eatate, the law would not, by imprisoning her alone, place her in
a condition altogether dependent on the good-will of her husband.
Fultz v. Fax, 9 B. Mon. 500. Whatever may have been originally
the reason for the husband's liability for his wife's debtB,the legisla-
ture of this Btate legislated upon the idea that the liability is based
upon the property received by the husband from his wife, and have
now limited it to the value of the estate received by the husband from
her. Gen. St. c. 52, § 4.
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Under the provisions of this act personal judgments have been
rendered for the antenuptial debts of the wife against the wife and
husband. rrhe husband's liability was only to the extent of property
received from his wife. Fultz v. Fax, 9 B. Mon. 500; Beaumont v.
Miller, 1 Mete. (Ky.) 68.
This debt is not an antenuptial debt, but it was contracted by the

wife, when and where she had a right to make a valid contract, and
in principle is very analogous to antenuptial debts, in so far as a
husband may by the Kentucky law take his wife's property. The Ken·
tucky law gives the husband his wife's personal, genera;} estate, and
he should be liable for the wife's debts to the extent of property reo
ceived from her.
The Kentucky law requires the husband to be joined with his

wife in this action. If the obligation of the husband for his wife's
debts comes from the necessity of his being joined in the suit "for
conformity," as claimed by Mr. Bishop, .then there should be a judg.
ment against McCarthy as well as against his wife. This judgment
should not in either view go.further than to subject or make him liable
for received of his wife by reason of the marital relation.
In considering this question, I have not overlooked the case of

Morae v. Tappan, 8 Gray, 411, in which the court says that "a judg.
ment is in the nature of a contract; is a specialty, and creates a
debt, and to have that effect it must be taken against one capable of
contracting a debt." A judgment is a contract in the sense that it
may be sued, upon in another judicial tribunal, but it is not a con-
tract in tha.t it can only be rendered against a party then capable of
contracting a specialty debt. It is not true that a judgment rests
either upon the will or the capacity to contract of the against
whom it is :rendered. Freem. Judgm. § 4. If a judgment is a con.
tract, and can only be rendered against one who is then capable of
contracting, by the laws of the forum there could not be a. judgment
on a contract made in another state, unless by the law of the forum
that contract would be valid. This would destroy the rule of comity
and international law which makes the validity of a contract and the
capacity of the contractor depend on the place where the contract is
made or is to be performed, or the domicile of the contractor, as the'
case may be, and upon the law of the forum. The doctrine, as
announced in Morae v. Tappan, Bupra, has been ignored in Milliken
v. Pratt, 125 Mass. 374, where the court sustained a judgment against
a married woman Iiving in Mass8,chusetts on a contract made in
Maine, although at the time of making the oontraot she eould not



452 FEDERAL REPORTER.

have made a similar one at the place of her domicile. It is true that
at the time of the judgment she could have made such a contract in
Massachusetts, but no notice was taken of this fact by the court.
The Kentucky cases in which judgments have been allowed against
married women on antenuptial contract.s have, of course, disregarded
the theory that it is necessary that the person against whom a judg-
ment is rendered should then have capacity to contract. In these
cases the wife had lost all capacity of contracting by reason of the
marriage. See, also, Husbands v. Bullock, 1 Duvall, 21. The plain-
tiff may have judgment against Mrs. McCarthy, and also against de-
fendant, her husband, but as to him only to the extent of assets which
he may hereafter receive from his wife by reason of his relation of
husband.

FRELINGlIUYSEN, ReceIver, etc., v. BALDWIN and others.

(District Court, D. New Jersey. May 24,1883.)

1. SURETY ON CASHIER'S BOND - LIABILITY - NEGLECT OF. DIRECTORS TO DIS-
COVER CONDITION OF BANK.
A. plea by a surety on the bond of a cashier, in an action for the breach of

the covenants in such bond, that charges no fraud or complkity against the
president or directors, but simply a neglect of duty in not themselves discover-
iug what the sureties covenanted, the cashier should reveal, is bad.
Minor v. Bank of Alexandl'ia, 1 Pet. 46, followed.

2. SA:lom-FAILURE of DIRECTORS TO VOLUNTEER INFORMA'fION.
A plea that substantially alleges that a cashier's bond is invalid, as against

the sureties, because the corporation did not volunteer information of the
that the cashier was also a director of the bank, is also bad.
Magee v. Manhattan Co. 92 U. S. 93, followed.

In Debt. On demurrer to plea, etc.
A. Q. Keasbey, for the receiver.
G. <t R. W. ParkM', for defendant Dodd.
NIXON, J. This suit is brought by the receiver of the Mechanics'

National Bank of Newark against the cashier and his sureties on
their bond to the corporation, dated May 80, 1865, the condition of
which was that "if the said O. L. Baldwin shall make known to the
president of said The Mechanics' National Bank, for the time
being, without delay, any false error, or mistake which he
shall or may d.iscover, or know to have taken place, in any book or
books belonging to the said corporation, or in any transactIon, mat-
ter, or thing relating to their business and affairs, shall faithfully keep


