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Braxomarp v. Crry or Kansas.
(Circuit Court, W. D. Missouri, W. D, May Term, 1883.)

CoNSTITUTIONAL LAW-—COMPENSATION FOR PROPERTY TAEKEN For Pusric Usg—
ConstiTuTION OF MISSOURI oF 1875.

By the constitution of Missouri, adopted in 1875, it was evidently intended
that before property could Le taken for public use the amount of compensa-
tion to be made to the owner should be ascertained and paid, and when thrs
has not been done the owner may recover its value in any proper form of ac-
tion.

At Law. ' : .

Before Mirier, McCrary, and Krexer, JJ.

MiLLER, Justice. In the matter of Blanchard against the City of Kan-
sas, in which a demurrer was filed recently, we are called upon with-
out the aid of any of the state courts, certainly without the aid of the
supreme court of Missouri, to construe a clause of the constitution
of the state of very considerable importance to cities generally, and
especially to this city of irregular surface, where such awful grades
are encountered and so much change in the natural surface has to
be made, and in which the authorities have shown very commendable
diligence in complying with those demands.

The view that we have taken of the case departs somewhat from
the course of argument on the subject. I am of opinion that the
constitution of Missouri of 1875 makes a much wider departure from
the constitution of 1865 on this subject than counsel have suggested
on either side. The clause which provides, or the principle which
provides, that property shall not be taken for public use without just
compensation is one which existed at the common law. It has been
considered one of the laws originating in natural rights,—a jus gen-
tium,—and has been embodied in the constitution of the United States,
and probably in some form in the constitution of every state in the
Union. It has in the states of the Union assumed various forms of
expression, and in regard to the particular form of expression the
states differ a good deal,—that is, there are many of them that have
a marked difference in this: That while the ordinary form and the
form that is found in the constitution of the United States is a dec-
laration that private property.shall not be taken for public use with-
out just compensation, there are many of the states which add,
“without compensation first paid or secured.” The constitution of
Migsouri of 1865 adopted the more general form of expression, and
did not require compensation to be first paid or secured.  And I pre-



BLANCHARD v. CITY OF KANSAS. 445

sume a majority of the constitutions of the states, and of the United
States I know, do not require the compensation to be paid before thg
property is taken.

- One reason for that is that it is the exercise of the power, as it is
called, of eminent domain, which can only be exercised by the au-
thority of the government itself, slate or national. And as it is sup-
posed that each government which exercises that authority is respon-
sible'and will always pay the just damages, or when it confers it upon
any other corporation, as upon a city, that the city is responsible
and will always pay the just damages, it was not thought advisable,
in a great many of these constitutions, to insert any provision about
previous payment. But after a while, when this power was conferred
on railroad companies and other corporations to exercise the power
of eminent domain, it became the policy of some of the states thai
the money should be paid in advance or secured. _

I have not found copies of all the constitutions here. In fact, ic
the time I have had to look up the subject, I have not found a copy
of any constitution, except the last constitution of Missouri, which
makes that provision. But I know very well from my reading that
there are many constitutions which require that the money should
be paid or secured in advance., With these remarks I will proceed
to compare the two constitutions of Missouri—the one of 1865 and the
one of 1875. . ' ‘

The provision in the earlier constitution of Missouri is one faken*
from the old-fashioned bill of rights, I think, probably, of Massachu-
setts. The language is “that no property ought to be taken or ap-
plied to public use without just compensation;” and there it ended,
leaving the legislature to make proper provisions on the subject.

Now, it seems that when the constitutional convention of 1875
came to that subject, they made material changes—two material
changes, which are equally obvious, and both of which are important.
And one of these was that they provided that the compensation should
be first paid, and I take it that was the most important change in
the provision in the new constitution. If we leave out the word
“damage,” and read it, you will see that “private property shall not
be taken for public use without just compensation.” That is about
the same as the old one.

“Such compensation shall be ascertained by a jury or board of
commissioners of three freeholders, in such manner as shall be pre-
seribed by law, and until the same shall be paid to the owner, or
into court for the owner, the property shall not be distributed, or the
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proprietary rights of the owner therein divested.” Leaving out the
word “damage,” then, it is perfectly obvious that the main purpose
of that law was that when private property should be taken for pub-
lic use the money should be first paid, which was not the constitu-
tional provision before. It provided a means by which it might be
ascertained; and that ascertainment was by a jury, or board of com-
missioners, of not less than three frecholders, “in such manner as
may be prescribed by law.” Whether those words “may be prescribed
by law” mean some future law to be enacted upon the subject, or
refer to some law already in existence, it is simply a declaration
that it shall be ascertained by a board of commissioners, or by a jury,
according to law.

I do not enter into the questlon of whether further legislation is
necessary on this subject to provide means of ascertaining these
damages, because in the present case neither parfy has appealed to
any such law, or acted upon any such grounds. I take it that the
provision in the constitution for compensation, and the mode of
ascertaining it, does not—as counsel seem to imagine—refer simply
to the compensation for injury to the property damaged, and the
mode of ascertaining it, but it applies equally under this constitution
to the value of the property taken and to the injuries inflicted on the
property damaged.

In both cases compensation should be first made, and it must be
ascertained by the mode pointed out in this constitution. In the
case before us the property is injured; the property is taken, if you
use that phrase; the damages were not ascertained; the damages
were not paid info court; the damages were not paid to the party;
no agreement was made with the party; but the city went on, as I
understand the complaint, to do the work and inflict the damage, and
has never taken any steps under any law, natural or divine, consti-
tutional or unconstitutional, to make compensation. If results, then,
that since the positive declaration of the constitution is that private
property shall not be taken or damaged for public use without just
compensation, that it is bound in some way to make that just com-
pensation, and that the law shall compel it to do it.

And we are all of opinion that the second clause in that constitu-
{ional provision,—there being three in that section,—that the second
clause relates to the ascertainment of damages in order that it may
be paid in advance. It imposes no rule of measuring the damages
when it is not paid at all, and when the damages are inflicted and no
proceedings are instituted to ascertain them. It follows from our
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view, however, since neither party availed themselves of that provis-
ion or sought to put it in force or did put it in foree, and the city
exercised the right which the constitution and the law gave it, to cut
down the streets and injure that property, it is responsible, and the
other pa,rty has also the right that the law gave her to recover these
damages in any proper form of action.

“The result is that the demurrer in. thm case is overruled

 McCrary and KrExEL, JJ., coneur.

WADSWORTH 2. HENDERSOVNH, 'Ex’r, ete.
(C'zrcmt Court, D. Kenmclcy. May 29 1883)

L JUDGMENT AGAINST MARRIED Woman.

‘Where a married woman hasinherited, under the laws of another state, prop-
erty from  her father, for whose debt she is also made liable by the laws of that
state, and she afterwards being domiciled in this state is sued here upon a note

. executed by her father there, judgment mav he rendered against her here
~ which will he enforced by the common-law xemedy proper in case a valid con
- tract had been made in this state.

2. Agamwst Her Hossanp ror HeEr DEsT. :
Judgment may also be rendered against her husband, but ag to him to be
paid out of assets which may come into his hands thereafter (none having been
as yet received by him) by reason of the marriage relation.

At Law.

Wilby & Wald, Julius Aroni, James Harlan, and 4. E. Wilson, for
plaintiff.

T. L. Bayne, Brvrnett Noble & Barnett and Walter Evans, for de-
fendants.

Barr, J. The motions to be disposed of are the motlon of defend-
ants MecCarthy and wife to arrest the judgment, and plaintifi’s
motion to enter judgment on the verdicts of the jury.

It appears from the statement of defendant McCarthy, made since
the findings of the jury, that he and his wife were married in the
city of New Orleans, and were domiciled there at the death of Will-
iam Henderson, and until after she accepted the succession of his
estate. They removed to Kentucky in 1872, and have been domi-
ciled here ever since.. MecCarthy also proved that the property which
his wife received from her father is real estate in the city of New
Orleans, and that he has never received any money or property from




