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sequently bringing another action for another part of the same de-
mand. Baird v. U. S. 96 U. 8. 430.

In the present suit it sufficiently appears that many of the entrics
upon which duties were exacted, and are now sought to be recovered,
are the same upon which the plaintiffs recovered in the former suit
a portion of the duties liquidated. They have had their day in court
as to each cause of action founded on each entry, and cannot litigate
it again. It was error to exclude the record of the former judgment.
That judgment, however, will not bar a recovery for distincet and sev-
eral causes of action which were not litigated. If it appears that no
part of the duties liquidated upon a particular entry of the plaintiffs’
importations were sought to be recovered in that suit, the former
judgment is not an estoppel. The doctrine of the federal courts is
that the estoppel extends only to the matter in issue or points in con-
troversy, upon the determination of which the finding or verdict was
rendered; not as to all matters which might have been but were not
liquidated. Smith v. Town of Ontario, 4 FEp. Rep. 888; Cromwell v.
Sac Co. 94 U. 8. 351. It does extend, however, to all matters which
might have been litigated so far as to bar a second recovery upon the
same cause of action.

The case is remanded to the referee for rehearing.

PEeorLE ex rel. BuNRER v, PaciFIo Main Steam-Sare Co.*
(Cireuit Court, D. California. April 16, 1883.)

CoNsTITUTIONAL LAW—REGULATION 0F COMMERCE.

Section 2955 of the Political Code of California, so far as it requires the pay-
ment of 70 cents for each passenger, inspected to ascertain if he is afflicted
with leprosy, coming into the United States by sea, and imposing a fine for
non-payment upon the owners and consignees of the vessel bringing the pas-
gengers, is unconstitutional and void.

Demurrer to Complaint.

W. W. Morrow, for Chas. G. Bunker.

Milton Andros, for defendant.

Sawyger, J., (orally.) This is a demurrer to the complaint. The
action is brought to recover $8,000, fees claimed to be due the

*From the Pacific Coast Law Journal,
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state immigration commissioner for inspection of passengers. The
Political Code of the state of California provides for the inspection of
all passengers who arrive in this state from foreign countries by
steamer, or other vessels, for the purpose of ascertaining whether any
one or more of such passengers are afflicted with elephantiasis, or
leprosy; and provides that the owner, captain, or consignee of the
vessel shall pay to the commissioner who makes the inspection the sum
of 70 cents for each passenger so inspected, whether he is found to
be suffering from this disease or not. It is also provided that the ex-
cess 8o collected over $4,000 and expenses, as compensation for the
commissioner, shall, when required for the purpose, be paid into the
treasury of the state, for the purpose of building a place where the
persons afflicted with this disease shall be kept and taken care of, so
that they shall not come in contact with the other people of the
state.

It is contended that this provision of the Code is unconstitutional;
that it interferes with the regulation of commerce.

I am unable myself to distinguish the case here presented from
that of People v. Compagnie Generale Transatlantique, 2 Sup. Ct..
Rep. 87, decided a few days ago by the supreme court of the United
States. It seems to me that that decision covers this case precisely.
In the head-notes of that decision if is stated that a New York state
statute imposed a tax of one dollar on every passenger from a for-
eign country brought into New York upon vessels, under what is
called an inspection law, which authorizes passengers to be inspected
with reference to their being criminals, paupers, lunaties, orphans,
or infirm persons, liable to become a public charge, with a view of
preventing such persons from coming into the state, and with a view
of returning them to the country from which they came. This tax
was levied to pay the expense of inspection, and for such other pur-
poses as might be provided. The statute is held to be a regulation
of commerce within the exclusive power of congress. In the head-
notes is the following language : )

“The tax is not relieved from this constitutional obligation by sayingin the
title of the statute that it is in aid of a law called an inspection law, which
authorizes passengers to be inspected with reference to their being eriminals.

paupers, lunatics, orphans, or infirm persons, liable to become a public
cnarge.”

'T'he title of the New York statute is, “An act to raise money for
the execution of the inspection laws of the state of New York.” ~The
firat section provides:
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“ There shall be levied and collected a duty of one dollar for each and every
alien passenger who shall come by vessel from a foreign port to the port of
New York, for whom a tax has not heretofore been paid; the same to be paid
to the chamberlain of the city of New York by the master, owner, agent, or
consignee of every such vessel within 24 hours after the entry thereof into
the port of New York.”

In the decision in the case referred to I find the followmg}

“The argument mainly relied on in the present case is that the new statute
of New York, passed after her former statute had been declared void, is in
aid of the inspection laws of the state. This argument is supposed to derive
support from another statute passed three days earlier, entitled ‘An act for
the inspection of alien emigrants and their effects by the commissioners of
emigration.’ ”

The fact that there are two different statutes makes no difference.
One refers to the other, and they are to be construed together as one
statute. In its decision the court goes on to say:

“This act empowers and directs the commissioners of emigration ¢to in-
spect the persons and eftects of all persons arriving by vessels at the port of
New York from any foreign country, as far as may be necessary, to ascertain
who among them are habitual criminals, or paupers, lunatics, idiots, or imbe-
ciles, or deaf, dumb, blind, infirm, or orphan persons without means or eapac-
ities to support themselves, and subject to become a public charge, and whether
their persons or effects are affected with any infectious or contagious disease,
and whether their effects contain any criminal implements or contrivances.
* * * These two statutes, construed together, it is argued, are inspection
laws within the meaning of article 1, § 10, clause 2, of the constitution
of the United States, to-wit: ¢No state shall, without the consent of con-
gress, lay any imposts or duties on imports or exports, except what may be
absolutely necessary for executing its inspection laws.””

Then the court goes on to discuss the question, and holds that this
is not an inspection law within the meaning of the constitutional pro-
vigion; that the inspection laws refer to the importation of goods and
not to passengers. The court then proceeds:

«It is apparent that the object of these New York enactments goes far be-
yond any correct view of the purpose of an inspection law. The commission-
ers are ‘ to inspect all persons arriving from any foreign country to ascertain
who among them are habitual eriminals, or paupers, lunaties, idiots. or imbe-
ciles, * * * ororphan persons, without means or capacity tosapport them-
selves, and subject to become a public charge.’”

The object of the statute of this state is substantially the same—to
provide for the inspection of passengers, to ascertain whether any of
them have a particular disease.
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“Another section,” the court says, «provides for the custody, the support,
and the treatment for disease of these persons, and the retransportation of
criminals. Are these inspection laws? Is the ascertainment of the guilt of
a crime to be made by inspection? In fact, these statutes differ from those
heretofore held void only in calling them in their eaption ‘inspection laws,’
and in providing for payment of any surplus, after the support of paupers,
criminal, and diseased persons, into the treasury of the United States,—a sur-,
plus which, in this enlarged view of what are the expenses of ‘an inspection
law, it is safe to say will never exist. A state cannot make a law designed
to raise money to support paupers, to detect or prevent crime, to guard against
disease, and to cure the sick, an inspection law, within the constitutional
meaning of that word, by ealling it so in the title.”

So, if you christen it a police regulation, or by any other name, it
will make no difference. It is not an inspection law. The present
case comes precisely within this case referred to, in my view, I dis-
pose of it upon that ground. These acts, alleged in the complaint in
this case, have occurred since the third day of August, 1882. But,
in the case referred to, the court intimates that congress has passed a
law whieh, if it did not cover these cases before, cuts up this whole
subject by the roots. In the decision it is stated:

“Since the decision of this case in the circuit court, congress has under-
taken to do what this court has repeatedly said it alone had the power to do.
By the act of August 3, 1882, entitled ‘An act to regulate immigration,’ a
duty of 50 cents is to be collected, for every passenger not a citizen of the
United States, who shall come to any pbrt within the United States by steam
or sail vessel from a foreign country, from the master of said vessel by the
collector of customs. The money so collected is to be paid into the treasury
of the United States, and to constitute a fund to be called the immigrant fund,
for the care of immigrants arriving in the United States, and the relief of such
as are in distress. The secretary of the treasury is charged with the duty of
executing the provisions of the act, and with supervision over the business
of iinmigration. No more of the fund so raised is to be expended in any port
than is collected there. This legislation covers the same ground as the New
York statute, and they cannot co-exist.” ' '

Under that decision, I think that this provision of the Political
Code of California is unconstitutional, and the defendants are not lia-
ble to pay the amount named, 70 cents, for the passengers examined,
or the fine imposed for non-payment.

The demurrer is sustained, and judgment will be entered for de-
fendants on the demurrer.




348 "FEDERAL REPORTER.

Paciric Cosst Minive & Minning Co. z. Sparco and others.*
SaME o, Fiex and ofthers.*
Circuit Court, D. California. April 16, 1883.)

1. PatENT 70 LANDS EMBRACING MINES.
Where a patent to lands is issued by the Unifed States, it carries all mines
in the lands patented, to which no right has attached at the time the patent
issues. :

2. PATENT RELATES TO ENTRY,

‘Where a purchaser enters and pays fora tract of public landsreceiving a cer-
tificate of purchase therefor, the patent subsequently issued in pursuance oi
such certificate relates to and takes effect from the date of the entry,

3. RESERVATION IN PATENT oF RIgHT To WORK Ao MINE,

‘Where a patent to public land reserves the right of a proprietor of 2 mining
vein or lode to extract and remove his ore therefrom, should it be found to
penetrate or intersect the lands granted by the patent, the reservation refers
only to parties who are proprietors at the time when the right of the patentec
attaches to the land, or the date of the entry or patent,

At Law.

Garber, Thornton & Bishop and F. W. Cole, for plaintiff,

C. W. Cross, for defendants. _

SawyeR, J. In the first case the grantor of plaintiff entered and
paid for the land described in the complaint at the rate of $1.25
per acre, at the proper land-office, and received his certificate of pur-
chage on December 19, 1874. In pursuance of his purchase a United
States patent in the usual form issued to him on September 6, 1876.
In March, 1880, the grantors of defendants located, in the usual way,
“a gold-bearing quartz lode, under the surface on the land in question,
which they and the defendants worked under ground by means of a
tunnel extended into it from without the boundaries of the land.
Defendants claim title under this mining location. The patent to
the plaintiff’s grantor contained the clause:

“Subject to any vested and acerued water rights for mining, agricultural,
manufacturing, or other purposes, and rights to ditches and reservoirs used
in connection with such water rights as may be recognized and acknowledged
by the local customs, laws, and decisions of courts; and also subject to the
right of the proprietor of a vein or lode to extract and remove hiés ore there-
from, should the same be found fo penetirate or intersect the premises hereby
granted, as provided by law.”

Defendants insist that the mine subsequently located is embraced
in this provision: “Also subject to the right of the proprietor of a

*1'rom the Pacific Coast Law Journal.




