336 FEDERAL REPORTER.

First. The evidence falls far short of establishing the proposition
as stated. A construction can be put upon the testimony proving
an agreement to make a contract, rather than the contract itself.

Second. The court would hardly have been warranted in instruct-
ing the jury that the defendants’ version of the transaction with
Messrs. Thurber was admitted by the plaintiffs, in view of the fact
that no such admission was made on %he trial, and the only wit-
ness connected with the Thurbers who spoke on the subject—Mr.
Wiley—who, from his position, would be likely to know if such an
arrangement had been actually consummated—disclaimed all knowl-
edge on the subject.

Third. But assuming that the request states correctly the proof,
and the plaintiffs’ position in regard to it, does the legal conclusion
necessarily follow? The proposition stated, viz., “that the plaintiffs
gave Messrs. Thurber a half interest in the contract,” is not compre-
hensive enough to sustain the ruling requested. The legal effect of
the agreement would depend almost entirely upon its terms. An
absolute, existing assignment of a half interest in the contract would
present one question; a parol agreement for a resale of half the
corn, quite a different one. The statement last quoted might have
been true and either of these hypotheses correct; indeed, it might
have been true had the negotiations terminated far short of a valid,
binding contraet, or been mutually abandoned shortly after the con-
versation in July.

In any view of the case I am of the opinion that the plaintiffs are
entitled to recover the full amount. The legal title is in them, and
payment of the judgment entered herein must discharge the defend-
ants from every obligation under the contract.

The motion is denied.

PR ——

BarrELs and others 2. REDFIELD.

(Ciéreusit Court, S, D. New York., April 4, 1883.)

AoTION T0 RECOVER lLLEGAL DuTies—¢ F'RAIS JUsQU’A BORD '’— PECULIAR VER-

pIcT CoNSTRUED—MODIFICATION—BAR.

In 1864 a verdict was rendered in open court, by consent of counsel, in an
action to recover certain duties alleged to have been illegally exacted by the
collector of the port of New York, ¢ for the plaintiffs, for excess of duty, with
interest thereon, illegally exacted from the plaintiffs, and paid under protest
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to defendant, and not harred by the statute of limitations.”” Among the
charges which were specified as recoverable were ¢ charges on merchandise
imported at New York for the transportation of the goods from the interjor
of the country by railroad or water carriage, incurred prior to the time of ex-
portation.” A reference was made to ascertain the amount due, and defend-
ants excepted to the report, Held— :

(1} That the verdict precluded the defendant from denying that the plain-
tiffs were entitled to recover the excess of duties illegally ¢xacted by and pald
under protest to hita, and that when plaintiff showed that he had paid excess-
ive duties under protest he was entitled to recover the same.

(2) That the verdict was to be treated as a stipulation, and subjeet to modifi-
cation, and an order of the court refusing to allow defendant to set up the
statute of limitations precluded him from making such a defense at this stage
of the case.

{3) That, construing the verdict with the aid of the protests, it was never in-
tended to authorize the recovery of duties paid for ¢ frads jusqu’a bord.”

(4) That, as the verdict did not liquidate the damages recoverable by the
plaintiff, there was no rest at the date of the verdict, but the interest ran con-
tinuously from the date of payment of the excessive duties until the date of
the liquidation by the referee. '

(5) That a misjoinder of parties could not be availed of by deferidant unde~
a plea of non-assumpsit, though possibly under this very peculiar verdict it
might have been taken advantage of by plea of misjoinder.

Two of the plaintiffs in this suit constituted the firm of Renauld &
Francois, and in such firm name imported certain Champagne wines.
Subsequently all of the plaintiffs, as successors of such firm, consti-
tuted the firm of Renauld, Francois & Co., and in their firm name
imported certain other Champagne wines. These wines were pro-
duced at Reims, in France, (one of the principal markets for such
wines in that country,) where they were invoiced for shipment to
New York via Havre. The invoices showed two items of charges—
one, “Transport on Havre,” meaning charges for transportation or
freight from Reims to Havre; and “frais jusqu'a bord,” meaning
cartage in Havre,—commissions to the shipping merchants at Havre
who there received the wines and put them on board ship for expor-
tation. The defendant’s testator, Herman J. Redfield, as collecior of
customs, exacted duty upon these charges, as well as upon certain
other commissions, pursuant to section 1 of the act of March 2, 1851,
(9 St. at Large, 629.) Prior to such exaction, the plaintiffs, under
the act of February 26, 1845, (5 St. at Large, 727,) protested against
the payment of duty upon commissions above the usual rates, and
upon charges for inland freight or transportation from Reims to
Havre. In 1863, or more than six years after such exaction, the
plaintiffs brought this suit against Mr. Redfield to recover such
duties. Their declaration was a common-law declaration, and al-
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leged indebtedness as existing at the commencement of the suit.
The defendant’s plea was non-assumpsit. In 1864 a verdict was ren-
dered by consent in this and 66 other suits for no liquidated amount,
but subject to adjustment by a referes. So much of this verdict as
applied to the issues raised by the defendant appears in the opinion
of the court. In 1874, on application of the plaintiff, an order was
made nullifying a provision in the verdict as to the statute of limita-
tions, except in those of the 67 suits, in which the statute was pleaded
as a defense. Prior to the commencement of this suit plaintiffs
brought a suit against Mr., Redfield, and in 1864 recovered judgment
for a part of such duties paid upon many of the entries upon which
they sought to obtain a further recovery in this suit. On the hear-
ing before the referee the defendant admitted that duties paid on
commissions above the usual rates were recoverable, but insisted:
(1) That no recovery could be had on any item of such suit because
(a) the judgment and satisfaction thereof in the former suit was a
complete bar to such recovery; and (b) each of such items was barred
by the statute of limitations. (2) That neither under the verdict
or protest in this suit was the duty paid on “frais jusqu'a bord” re-
coverable. (3) That, as the verdiet did not liquidate plaintiffs’ dam-
ages, there was no rest at the date of the verdict; but interest ran
continuously from the date of payment of the excessive duties recov-
able by plaintiffs until the date of the liquidation of the amount
thereof by the referes. But the referee reported against the defend-
ant on each of these propositions, and, on exceptions duly raised
thereto, his report and the defendant’s exceptions came before the
court with the result stated below.

A. W. Griswold, for plaintiffs.

Eliku Root, U. 8. Atty, E. M. Morse, and Thos. Greenwood, {or de-
fendant. , ,

Warnace, J. In 1864 a verdict was rendered in this case, and a
number of other cases involving the same guestions, upon the consent
of counsel in open courf. The suité were brought to recover duties
alleged to have been illegally exacted by the defendant as collector of
the port of New York upon merchandise imported by the plaintiffs.
The duties were levied under section 1 of the act of congress of March
38,1851, directing the -collector to levy duty upon the actual market
value or wholesale price of merchandise, at the period of exportation
to the United States, in the principal markets of the country from
which the same is imported, and upon “all costs and charges except
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insurance, and including in every icase a charge for commissions at
the usual rates.” The verdict was “for the plaintiffs for excess of
duty, with interest thereon, illegally exacted from plaintiffs, and paid
under protest to defendant and not barred by the statute of limita-
tions.” It further stated in general terms upon what charges and
commissions the duties exacted might be recovered; among others, as
follows: “On charges on merchandise imported at New York for the
transportation of the goods from the interior of the country, by rail-
road or water carriage, incurred prior to the time of exportation,” A
reference was subsequently ordered to a referee to ascertain and re-
port the amount due to the plaintiffs in the several cases.

The exceptions to the referee’s report present various questions
which are not open to consideration. Certainly the verdict rendered
in 1864, upon the consent of counsel, must be as conclusive upon the
matters covered by it as a stipulation formally made and acquiesced
in for nearly 20 years. That verdict precludes the defendant from
denying that the plaintiffs are entitléd to recover excess of duties
illegally exacted by, and paid under protest o, the defendant. Wheu
the plaintiffs show that they have paid excessive duties under protest
tothe defendant, by the terms of the verdict they are entitled to re-
cover the same. The defendant cannot, therefore, avail himself of a
defense which proceeds upon the theory that plaintiffs never had a
cause of action for the recovery of such duties. The -defense of a

~former suit in bar is of that charaecter. o ‘

The defense of the statute of limitations was reserved to the de-
fendant by the terms of the verdict, but when the case was before
Judge BraToHFORD, on defendant’s motion to be allowed fo plead the
statute of limitations, he denied leave. This was, doubtless, upon
the theory that the right to interpose that defense only applied to
those cases in which it had been pleaded. The verdict was rendered
in a large number of cases, and is 8o indefinite in many of its clauses
that Judge NeLsox, in 1868, in Winslow v. Mazwell, and Judge Bex-
EDICT, in 1869, in Greenleaf v. Schell, ireated it as a stipnlation open
not only to construction but to modification. The order of Judge
Brarcarorp precludes the defendant from availing himself of the
statute of limitations.

The defendant insists thal the referee improperly: allowed the
sums paid for duty upon the charges on the merchandise at Havre
after its arrival there. The evidence ‘shows that these eharges were
for.cartage and commissions to the merchant who received the mer-
chandise for the plaintiffs, and put it on board ship for exportation.
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They were not eharges for inland transportation from one prineipal
market to another, and therefore were not specified in the protest of
the plaintiffs. Construing the verdict with the aid of the protests,
it seems clear that it was never intended to authorize the recovery
of duties paid for such charges; and that this is the true construction
is the more clear because the recovery intended to be anthorized by
the verdiet was for duties which the courts had held were not legally
collectible, and which the treasury department had conceded to have
been illegally exacted. This is a part of the history of these cases in
this court. It had been decided that charges for freight, on trans-
portation of merchandise from the interior markets of the country
to the port of exportation, were not dutiable. Gibb v. Washington, 1
MecAIll. 430. It had also been decided that charges for freight or
transportation, from the place of shipment to the port of importa-
tion, were not dutiable. The treasury department had acquiesced in
these decisions. It had never been decided that charges for loading
the merchandise on shipboard at the port of exportation, or that the
commissions of those who took charge of the merchandise at such
port, were not legitimate charges and commissions upon which duty
was leviable. In the treasury circular of May 21, 1863, it is an-
nounced that just such charges and expenses as are here contested
should be added to the value of the goods in levying duty. That
regulation was in force, and the recognized rule of the department,
when this suit was brought, and when the verdiet, upon consent, wag
entered. It cannot be supposed the government meant to abandon
its contention without a contest, and the language of the verdict
does not require such an interpretation. The sums paid for duties
levied upon these charges and commissions should be disallowed in
the recovery. If the protest had contemplated contesting any part
of these charges and commissions it might be open to inquiry whether
any part of them were incidental to the transportation from Reims tc
Havre. .But there would be no reason for doubt respecting the addi-
tion-to the market value of such charges as would have been incurred
d Reims had been the port of exportation instead of Havre. As the
cage stands, however, this inquiry ecannot be pursued. The verdlct is
no broader than the terms of the protest.

There is na merit in the point taken by the defendant that the
plaintiffs cannot recover for the duties paid during the period when
one of them had no interest in the cause of action. If there had
been a plea of misjoinder, guite likely, under the terms of this very
peculiar verdict, it might have availed the defendant.
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The verdict did not liquidate the damages recoverable by the plain-
tiffs, and it was erroneous to make a rest, at the date of the verdict,
in computing the interest which the plaintiffs are entitled to as part
of their damages.

The case is referred back to the referee to ascertain the sum due
the plaintiffs upon the principles thus stated.

BarTrrs and others ». ScmeLr.

{Circust Court, 8. D. New York. April 4, 1883.)

1. RecovERY oF lLLEGAL DuTiEs—‘ Fras Jusqu’a Borp.”

In this case the plaintiff is not entitled to recover the duty levied on the
charges frais jusqu’a bord.

Bartels v. Redfield, ante, 336, followed.

2. SaME—IsSUE OF NoN-AssuMpsiT—EVIDENCE OF FORMER JUDGM’ENT

Under the rule of pleading which obtained when the issue was joined in this
action, it was competent for defendant, upon the issue of non-assumpsit, to give
in evidence the record.of a former judgment between the parties on the same
cause of action.

8, AcrioN FOR PART OF ENTIRE DEMAND—JUDGMENT A BAR.

When a party brings an action for a part only of an entire, indivisible de-
mand and recovers judgment, he is estopped from subsequently bringing an-
other action for another part of the same demand.

4, ForMER JUDGMENT—How FAR AN EsTOPPEL.

The doctrine of the federal courts is that the estoppel of & former judgment
extends only to the matters in dispute, or points of controversy upon the de-
termination of which the finding or verdict was liguidated ; not as to all mat-
ters which might have been but were not liquidated. It does extend, how-"
ever, to all matters which might have been liquidated, so far as to bar & sec-
ond recovery hpon the same cause of action.

This suit. was brought: against the defendant, November; 1863, to
recover the same kind of dutiss paid to him as collector of customs,
and under the same kind of a protest, as that of Bartels v. Redfield,
ante, 336. 'The plaintiffs’ declaration was a common-law declaration;
and alleged indebtedness as existing at the date of the commence-
ment of the ‘suit. ~The defendant’s plea was non-assumpsit. - No ver-
dict was- ever rendered therein, but an order was made therein-in
1876, referring the suit to a referee to determine and adjust; in ac-
cordance with rules and.decisions of the court in similar cases, so far
- a8 the same should be found applicable, the claims of the plaintiffs
for excess of such duties found to have been illegally exacted from
plaintiffs, and providing for the raising of objections and exceptions,




