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FTmcork v. Walsh, 3 Wood, 851; Bertonneau v. Board of Directors
City Schools, Id.177; Evansville Nat. Bank v. Britton, 8 FED. REP.
867.
The complainant have an injunction until further order of the

court.

BEAOH and otllers v. MOSGROVE and others.

(Circuit Oourt, D. Nebraska. May, 1883.)

1. SUIT TO t)ANCEL MORTGAGE-HOLDERS OF' NOTES NECESSARY PARTIES.
Where a suit is brought to cancel a mortgage on the grounq. that the mort-

gage has been paid, and such debt is represented bynegotfable notes made
payable jointly to certain parties, all the holders of such notes, whether named
in the granting clause of the mortgage or not, are necessary parties to the suit,
and a decree is void for want of jurisdiction as to a payee of such notes who
is not m.ade a party to the bill.

2. SAME-SERVICg BY PUBLICATION-DECREE.
In such an action, where service is made by publication as provided by the

act of March 3, 1875, § 8, and there is no appearance op the par.t of the de-
fendants, and the notes are not within the district, a decree canceling t·he mort-
gage is void as to the notes for want of jurisdiction, and as to the mortgage ill
erroneous, because rendered without proof; as, in cases where the service is by
publication only, a failure to deny the allegations of the bill is not a
admission of those allegations to authorize a decree in accoldance therewith.

3 SAME-BILL OF' REVIEw-TIME AI,LOWED FOIl FILING.
Where a decree has been entered against absent defendants on service by

publication, such decree is not final until the expiration of one year, anrl the
time within which a bill of review for errors apparent on the face of the record
may be filed by such defendants should be computed from the time when the
decree becomes final.

On Demurrer to Bill of Review.
This is a bill filed to review and modify the decree rendered by this

court in the case of Cornelia, O. Harrington v. John B. Finley et al.
The original bill was brought for the double purpose of removing

from the title to certain lands a cloud thereon caused by certain tax
deeds, and of canceling a certain mortgage thereon alleged to have
been paid in full. The present complainants were interested in the
mortgage. Their true are William M. Beach, John N. Beach,
and James T. Black. Among the defendants in the original suit"are
found the names of James T. Black, W. M. Black, and John T.
Beach, but not that of W. M. Beach or John N. Beach. The mort-
gage appears to have been executed to James T. Black, but to secure
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three notes payable to these cromplainants jointly. There was serv-
ice by publication under the law of the state. While the cause was
pending in the st,ate court, and prior to its removal, these com-
plainantsdid not appear.. No proof .was adduced to show payment
of the mortgage debt. The decree was by default as to these com-
plainants, and directed that the mortgage be canceled. These facts
appear upon the face of the record, and are alleged in the bill of re-
view, which alleges, in addition, that the mortgage debt has never
been paid, and prays that the original decree be set aside as to them
as erroneous. Respondents demur to the bill of review.
E. F. Warren, for demurrer.
S. H. Calhoun, contra.
MCCRARY, J: My conclUBions are as follows:
1. Tbe original bill was filed for the purpose, in part, of procuring

a decree for the cancellation of a certain mortgage securing the pay-
luent of three promissory notes, which were payable jointly to the
complainants herein, including William M. Beach, who was not made
a party to the bill. As to him clearly the decree is void for want of
jurisdiction. Although he was not named as a grantee in the mod-
gage, he was named as a payee of the notes secured thereby; and it
is very clear that, in a suit brought to cancel a mortgage upon the
ground that the mortgage debt is paid, all the holders of such debt,
80 far a't least as they can be found, are necessary parties. If the
debt is divided into parts and negotiable notes executed to different
persons therefor, it is apparent that the holder of each note, whether
named in the granting clause or not, is in equity a part owner of the
,mortgage,and entitled to foreclose. If such notes be transferred
from hand to hand, it is well settled that the mortgage security goes
with them. The mortgage is a mere incident to the notes. Beyond
all doubt, then, William M. Beach was entitled to a hearing before
any valid decree could be rendered declaring his note paid and his
mortgage lien dischargl:ldi and, the decree as to him is anuUity, upon
the ground that- the had. no jurisdiction over either his person
or his property, and without considering any other ground.
2. As to the other complainants who were made defendants to the

original bill a different question arises, They were served by publi-
<Ja;tion only, under the law of the. state, while the original cause was
pending in the state court, and they made no appearance. A ques-
tionhas been suggested as to whether we are to give to this service by
publication the same. force and effect that it would have had if tha
ease had not been removed to this court, but had gone to decree in
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the stltte court; but in the view I have taken of the case this ques-
tion is not important. I assume that the force and effect of the
fiual decree, and all questions as to ·its validity, based upon the fact
that the defendants and their property were beyond the jurisdiction,
must be determined by the provisions of the federal statutes. The
governing statute in such cases is the eighth section of the act of
congress of March 3, 1875, which provides for service by publication
upon absent defendants' in suits "to enforce auy legal or equitable
lien upon, or claim to, or to remove any incumbrance or lien or
cloud upon the title to, real or personal property within the district
where such suit is brought." The effect of all adjudicatiqn based
upon such service is thus limited and defined, "but said adjudication
shall, as regards said absent defendant or defendants without ap-
pearance, affect only the property which shall have.been the subject
of the suit, and nnder the jurisdiction of court therein within
such district." I The original bill averred that th.e notes secured by
the had all been paid in full, and· therefore prayed a de-
cree to cancel the mortgag.e. What was the property whioh consti.
tuted the: subject-matter of the suit? Was it the land upon which
the mortgage rested, or the notes held by these complainants? It
is a qnestion of some nicety whether. the complainantl:l: property was
not in the notes. That they had a. property in the no.tea, which was
the subjeot-matter of the suit, is quite olear, for the of the de-
cree is to oancel the notes as well as the mortgage. Thanotes were
not within the district, and as to them' the decree is void for want of
jurisdiction. As to both notesandmortgage.it is clelilrly.erroneous,
because it WIiS rendered without proof, upon service by publication
only, and without an appearance. The only evidence was the alle-
gations of the bill. The better rule is, especially in Cal:lel:l where the
service is by publication, that a failure to deny the allegl;l.tions of the
bill is not a sufficient admission of those allegation,s to authorize a.
decree in accorilil.nee therewith. Rogers v. Marshall, 3 McCrary, 76,
[So C. 13 FED. REP. 64,] and cases cited. .
3. The decree, in so far as it relates to the right of &Me present com-

plainants, at least erroneous beoause of facts apparent upon
the face of the record, it is clear that it must be set aside, so far as
those rigbts are concerned, unless it has been filed too late.. The gen-
eral rule is that a bill of review for errors apparent upon the face of
the record must be filed within the time allowed for taking an appeal,
which, in a case like this, would be two years. Applying that rule
strictly, it would appear that the present bill was filed four days after
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the expiration of the time. But the rule is not so inflexible as to bar
relief in the present case. Here service was made by publication.
The respondents did not appear. They had under the statute above
cited one year after final decree in which to enter their appearance
and have the decree set aside, with leave to them to defend. I am
not prepared to hold that it is the duty of a court of equity to ap-
ply the two-years' limitation with exactness to such a case. The de-
cree was not final as to the absent defendants until the expiration of
one year after it was entered. They were joint payees of the notes,
and one of them was not made a party. A.s to him the decree was not
only erroneous, but absolutely void. A.s to the others, I think, upon
sound equitable principles, they were entitled to two years from the
time when the decree became final as against them in which to ,file
their bill of -review. They are within this rule, as the decree did not
become final as against them until the expiration of one year from
the date of its If within that period they had taken an
appeal,they 'Would in all probability have been told by the supreme
court that it was their duty to apply to the court below for leave to
come in and defend. I suppose it to be well settled, upon principle
and authority, that so long as a party has a right to apply for the
correction of errors to a court.of original jurisiliction, he cannot in-
voke the powers of an appellate tribunal for that purpose. It follows,
in any view of this case, the bill of review is filed in due time. The
demurrer must be overruled.
The facts to whic3 I have referred as controlling in the determina-

tion of this 'question all appear upon the face of the record, and I sup-
pose there will be no disposition to controvert them. If there is not,
the order will be that so much of the original decree as finds that the
mortgage of these complainants has·been paid in full, and directs that
the same be <lanceled, be set aside, and that these complainants have
leave to appear in that case and:make any defense asto their rights un-
d:;r the mortgage that they might have made had' they appeared and
been heard in the original suit. The question whether the respondent
Phoobe Rebecca Elizabeth ELvinlt Linton, the purchaser at the mar-
shal's sale, iB an innocent purchaser without notice for value, and
entitled as Buch to protection against any claim or theBe complain-
antB, will be reserved for de'termination at the final hearing.
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MUTUAL UNION TEL. CO. v. CITY OF CHICAGO and another.

(Circuit (Jourt, N. D. Illinois. March, 1883.)

1. MeNlclPAL CORPORATION-AUTHORITY Oll' MAYOR Oll' CITy-REMOVING l1EItE-
GRAPH WIRES-ORDINANCE LIMITING TIME-INJUNCTION.
Where a telegraph company erects poles and strings wires within a city under

authority of an ordinance of the city council which provides that suc.\!. au-
thority or privilege shall expire on and after a certain day named therein, the
mayor of such city has no right of his own motion, and without any express
direct.ion from the city council, and without notice to the company, to cut and
remove the wires after the expiration of the time limited in the ordinance, and·
he will be liable as a trespassor for so doing; bl'lt notwithstanding that fact, an
injunction will not be granted to restrain the city authorities from interfering
with the company in replacing the wires, because this would enable it to do
what it has no legal right to do under the ordinance.

2. !:lAME-CITY AUTHORITY TO HEGULATE TELEGRAPH· PmVILEGES.
Notwithstanding telegraph lines are'instruments of commerce, a city uss the

rightto determine how, in what manner, and upon what condition a telegraph
company shall enter the city and pass thrpugh it for the purpose of communi.-
cation, or allowing the citizens of the country to communicate by telegraph
one with another.

In Equity.
DynwnTrumDull, tor plamtift.
Jnli.u.9 Grinnell, for defendant.
DRUMMOND, J. The plaintiff is a corporation of the state of, New

York, and being desirous of a telegraph line in
made application to the city council for permission to establish such
line, and on December 29, 1881, an ordinance was passed for that
purpose, giving the company the right to erect poles and to place
wires upon them for telegraph purposes in the· manner therein de-
l:lcribed. But the sixth section of the ordinance declared "that the
line of telegra'ph poles erected, and the wires· strung under the
provisions 'of this ordinance, shall be of a only,
and for the purpose oferiabling the said Mutual Union Telegraph
Company to do 'business while it is per.fectinga system of under-
ground telegraphs; andduedHigenceshall be used to'perfect and put
in opeiatidn said system on or before the first day of March, A. D.
1883,arnd all'the 'rights and privileges granttdultder this ordinance shall
terminate on the first daJjoj March, 188B, and constructions thereun-
der be removed at,the expense and costs of said company, its success-
ors or assigns." The ordinance further provided that before the
company should have the right to "erect the said temporary line of
poles arid string wires," it should execute to the city a bond with


