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MYERS 'V. UNION PACIFic Ry. UO.

(Oireuit Oourt, D. Kansas. February, 1882.)

1. REMOVAL OF CAUSE-Surr BY OR AGAINST' CORPORATlON CREATED BY ACT 011'
CONGRESS.
A suit by or against II corporation ,created by an act of congress, is not neces-

sarilya case which arises under a law of the United States, within the meaning
of the second section of the act of March 3, 1875, providing for the rtliloval of
causes from the state to the federal courts.

2. SAME-CAlm ARISING UNDER LAWS of UNITED STATES.
Congress has not provided for the removal of every case hrought by or agltinst

a federal corporation, upon the sole ground that it is a corporation organized
under the laws of the United States.

At Law. motion to remand'.
Thomas P. Fenlon, for plaintiff.
J. P. Usher and A. L. Williams, for defendant.
MCCRARY, J. Upon consideration of this motion I have reached

the following conclusions: '
1. It is not necessary to decide the question so much discussed by

counsel as to the validity of the agreement of consolidation. I as-
sume that it is valid, and upon that assumption hold:
2. That the present suit is not one "arising under the constitution

or laws of the United States," within the meaning of the second sec-
tion of the act of congress of March 3, 1875, providing for the removal
of causes from the state to federal courts.
3. That a suit by or against the Union Pacific Railway Company,

a corporation formed in the manner disclosed in the record, is not
necessarily a suit arising under the laws of the United States so as
to be removed on that ground from a state to a federal court.
4. Even assuming that the defendant is a corporation organized

under the laws of the United States, I am still of the opinion that the
motion to remand should prevail, because I hold that a Buit cannot
be removed from a state to a federal court upon the sole ground that
it is a suit by or against such a corporation. The causes of removal
prescribed by statute are of two kinds, namely, those respecting the
character of the parties, and those respecting the subject-matter of
the Buit. Of the former kind are suits in which there is a contro-
versy between citizeus of different states, or in which the United
States or an alien shall be a party; of the latter kind are suits arip
ing under the constitution or laws of the United States. A cortJ0ra-
tion may remove a cause upon the ground of citizenship, and upon
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the presumption that the incorporators are citizens of the state under
whose laws it was organized. A corporation may also remove a suit
upon the ground that it arises under the constitution or laws of the
United States. . .
In the present case the removal was sought upon the latter ground,

and it appears from the reoord that it is based upon the single alleged
fact that the defendant is a corporation organized under the laws of
the United States; fwm which fact the inference is sought to be
drawn that the case of the plaintiff being a suit to recover damages
for personal injuries caused by the defendant's negligence, is a case
arising under the laws of the United States. To this proposition I
do not agree. The inference does not necessarily follow from the fact.
The removal is sought on account of the character of the subject.
matter of the suit, not because oIthe character. of the parties. It is
necessary that the record should show affirmatively that the cause of
action or defense arises upon the construction of, or upon a claim of
right arising under, some law Of the United States, or of a treaty, or
of some provision of the constitution of the United States. A suit
against the defendant corporation is not necessarily a case which
arises under a law of the United States within the meaning of the reo
moval acts. The question is not the same as that decided in Osborn
v. U. S. Bank, 9 Wheat. 738. The question there decided was
whether congress had power under the constitution to give circuit
courts jurisdiction in suits against the United States Bank, irrespect-
ive of the subject-matter of such suits. The affirmative of this ques.
tion was efltablished. But there is no law of congress authorizing
the present defendant to remove a case brought against it into the
United States circuit court on any other terms than those provided
for all other persons and corporations. It is not provided that all
suits in the state courts by or against the defendant may be removed.
If it was so provided, then a question analogous to the one decided in
Osborn v. Bank, namely, the constitutionality of such an act, might
arise, and upon the authority of that case it would no doubt be held
that congress has power under the constitution to treat all such cases
as within the judicial power of the United States. The question
here, however, is not what congress might do, but what it has done;
and I hold that it has not provided for the removal of every case
brought by or against a federal corporation upon the sole ground that
it is a corporation organized under the laws of the United States.
I am authorized to say that Mr. Justice MILLER concurs in these

conclusions. It follows that the motion to remand must be ShS·
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tained. As the questions arising upon this motion are important, af-
fecting as they do a class of cases in this and other districts, it is de-
sirable, of course, that a determination of them by the supreme court
be had without delay; and as they relate to the juris-
diction of the court, it is possible, under the recent rule of the su-
preme court, to have them by that tribunal at an early day.

BATES v. NEW ORLEANS, B. R. & V. R. Co.

(Circuit Oourt, N. D. Ne1JJ York. 1883.)

REMOVAL OF CAUSE-NOMINAL PARTIES-CITIZENSHIP.
Where the real contention is between citizens of different states, but some

of the parties defendant, who are sued merel.v in their representative character
as trustees, are citizens of the state where the suit is instituted, their citizen-
ship ought not to be considered on the question of removal.

Memorandum of Decision.
Stanley, Olark cf: Smith, for the motion.
Alexander cf: Green, John F. Dillon, and William O. Gulliver, op-

posed.
Con, J. The real contention in this case is between the plaintiff

and the Louisiana corporations. The defendants McCook and Alexan-
der, who are citizens of New York, are sued merely in their represent-
ative character as trustees. Their connection with the controversy
is colhtteral and subsidiary to the main issue. No personal demand
is :made against them or either of them. Their presence on the rec-
ord may be necessary to effectuate the relief sought by the plaintiff,
but their citizenship ought not to be considered on the question of re-
moval. Bacon v. Rives, 106 U. B. 99; [B. C. 1 Bup. Ct. Rep. 3;J
Pond v. Sibley, 19 Blatchf. 189,196; [B. C. 7 FED. REP. 129;] Barney
v. Latham, 103 U. B. 205.
T-hp. motion to remand should be denied.

Sfl-'l Jeford v. Meha1!y, 14 FED. REP. 181, and note. 182.


