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of both statutes is the same. Under section 50 of the act of 1799 j

it is clear that the penalty could not be imposed upon both the mas-
ter and other p.erson in charge, etc., under this alternative clause,
but only upon the one or the other,-namely, the one who at the time
of the unlawful act is on board and charged with the control or com-
mand of the vessel. In this case it was admitted, and the evidence
clearly showed, that the master was not on board nor in command at
the time; and, as the jury have found that he was in no way privy
to the unlading of the goods, on this ground judgment should be
entered for the defendant.

STATE OF INDIANA ex rel. WOLF, Auditor, etc., v. PALAOlll
CAB Co.- .

'Oircuit Oourt, D. Indiana. March 8,1883.)

1. STATE UNCONSTITUTIONAL.
Section 87 of the act of the legislature of Indiana of March 29, 1881, entitled

"An act concerning taxation," imposing a certain proportionate tax according
to distance traveled in Indiana on the gross receipts of foreign sleeping-car
companies, conveying passengers to, from, and through Indiana, heU uncon-
stitutional, as being in conflict with article 1, § 8, of the constitution of the
United States.

2. TAXING POWER OF STATES.
While the taxing power of a state Is unlimited over subjects wlthlnits juris-

diction, it cannot, however, be exercised on persons and property beyond its
territory or jurisdiction.

8. INTERSTATE COMllEIWE - REGULATION OF, VESTED EXCLUSIVELY IN CONGRESS
AND PnOHIBITED TO STATES.
The transportation of freights and passengers from state to state is interstate

commerce, and the thereof by the states is forbidden by the federal
constitution. Such commerce, whether carried on by individuals or COl'PO-
rations, is under the exclusive jurisdiction of congress. And while a state may
exclude from its jurisdiction foreign corporations not engaged in interstate
commerce, it cannot exclude a foreign corporation engaged in such commercl'
any more than it could exclude an individual so engaged.

At Law.
D. P. Baldwin, Atty. Gen., and Ralph HilS, for the State.
O. A. Lochrane and Baker, Hord <t Hendricks, for defendant.
1. Under the allegations of the complaint the defendant is a for- .

eign corporation engaged in the business of carrying passengers, and
t'Reported by Chas. H. McUarer, Asst. U, S. Atty.



as to corporations of this cbaracter tbe state bas no more power of
control than it has over a natural.person engaged in tbe same busi·
ness. Paul v. Virginia, 8 WalL 168; Pensacola Telegraph CO. Y.
Western Union Tel. Co. 96 U. ,8.1; Liverpool Ins. 'Co. v. Mass. 10
Wall. 566-573; Ducat v. Chicagpl ld. 410 ; Rorer, Interstate Law, 288.
2. This,being a suit for a penalty founded on a statute, tbe statute

must be striQtly construed, and if section in question requires any-
thing to be dqM by the defendant tbat is beyond tbe power of In-

command, and if to do tbe thing wbich the state
had no power to command is an in- the offense for which
the penalty sued for is imposed, then the entire section must fall. In
other words, where the legislature attempts to require two things,
one 'of which is within and the other beyond its constitutional power,
apd,a jointor,el}tire penalty.is,prqyided fodhe failure to
both re<l'lirements: the penalty be collected, because the of-
fense does not consist in the only of the thing which
the legislature had the right to-require, but is coupled with the non-
performance of an act over which the leg,islature had no control. U.
S. v.Reese,92U. 8.214; State v. ..Exp. Co. 7 Biss. 227.
3. Passenger transportation falls within the range of the com-

powerof States. Passenger Cases, 7 How. 283,
491; Crandaltv. Nevada, 6 Walt3!;>; Case of the State Freight Tax,
15 Wall. 232, 280, 281; Railroad Co. v. Maryland, 21 Wall. 456-
472; Erie RJJ. Co. v. New Jersey, 31 N. J. Law, 531; Henderson v.
Mayor of New York, 92 U. 8. 259.
4. Where the subjects of the commercial power of the United

States government are national in ·their character or admit of a uni.
form system or regulation, there the commercial clause of the con-
stitution is self-executing, and no legislation by congress is necessary
to prevent interference by state legislation. Cooley v. Board of
Wardens, 12 How. 299; Gilman v. Philadelphia, 3 Wall. 713; Bal-
timore, etc., R. Co. v. Maryland, 21 Wall. 456; Welton v. Missouri, 91
U. S. 275; Henderson v. Mayor oj New rork, 92 U. S. 259, 272;
Hall v. De Cuir, 95 U. S.485; Railroad Co. v. Husen, 95 U. S. 465;
County oj Mobile v. Kemball, 102 U. S. 691; Webberv. Virginia, 103
U. S. 344-351; Western Union Telegraph Co. v. State of Texas, 105
U. S. 460; State v. American' Express Co. 7 Biss. 227; Erie Ry. Co.
v. State, 31 N. J. Law, 531; Carton v. Illinois Cent. R. Co. 14 Re-
porter, 518. .
5. The section of the statute is null and void, it is an at-

tempt to give the section an extraLerritorial operation, by requiring
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sleeping-car companies' incorporated in other than Indiana to
report to the auditol' of state of Indiana their receipts in sItch
other states for business done in such other states, although such re-
ceipts were never within the territorial limits of the stateofIndiana.
Rorer, Interstate Law, 10, and casas cited in note 5 on sa.me
page; Story, Confl. Laws, § 20.
It is not competent for a state to reqri.ire a foreign corp6rationto

report for taxation or to tax gross receipt·s not received· within such
and it is a rudimentary that state laws can have no

extraterritorial force. Railroad 00. v. Pettnsylvania, 15 Wall. BOO:
Railroad Go. v. Jackson, 7 Wall. 262; St. Louis v. The Ferry Co. 11
Wall. 423; Delaware Tax Case,· 18 Wall. 229: State v. Amer. Exp. 00.
7 Biss. 230: Foresman v. Byrns, 68 Ind. 247: Herron v. Keeran, 59
Ind. 472: City oJ Evansville v. Hall, 14Ind. 27: People v. Eastman,
25 Cal. 603: Davenportv. Mis8. tt M. R. Go. 12 Iowa, 539: Oliver v.
Washington Mill8, 11 Allen, 268; Rorer, Intefstate Law, 275.
The case of State Tax on Gross Receipts, 15 Wall. presented

the question as to the validity of a Pennsylvania statuteiri: its opera-
tion upon a Pennsylvania and not a foreign corporation, and was sus-
tained upon two grounds: (1) The tax was upon the fruits of com-
merce after those fruits had· been garnered into the treasury of the
railway company, and not a tax upon the commerce which produced
those fruits; (2) that the tax was upon the franchise of the corpora-
tion. The "fruits" in this case are in the treasury of the defendant
in another state, and are, therefore, not within the reach of the taxing
power of Indiana, and

q

the corporation was created by another state,
so that the state of Indiana is not in a position to tax its franchises.
6. It should be stated, by way of application of the foregoing prin-

ciples, that the section attempting to impose the penalty sued for re-
quires the defendant, an corporation, to report to the auditor
of state of the state of Indiana, as a basis of taxation, all its gross
receipts received in other states in all cases where any part of such
receipts includes pay for sleeping-car accommodations in passing
tbrough Indiana, or any part thereof. This is manifest from the
declaration oontained in the section that, "in computing such gross
receipts, the same shall be in the proportion that the· distance trav-
ersed in this state bears to the whole distance paid for. II
Suppose a sleeping-car ticket is purchased and paid for at the

city of New York, by way of Indianapolis, to the city of San Fran-
cisco. In such case the section contemplates that the company shall
apportion the entire price of the ticket in the proportion that the
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number of miles traveled by the passenger in Indiana bears to the
whole of miles from New York to San Francisco. In the
case supposed, and, indeed, in all other cases, there can be no taxa-
tion without such a. report, for the taxation is based on the report,
and can, under the section, have no other basis. It follows that if
Indiana cannot require such a report to be made to its auditor of
state, it cannot impose the tax, and of course cannot recover a pen-
alty for not making the report or for not paying the tax, or for refusing
to do both. The penalty provided for is for not making the report and
for not paying the tax. As, in the case supposed, the money paid for
the ticket was paid in New York, the business of selling the ticket
and receiving the money was not, of. course, transacted in Indiana,
and therefore, being business done in New York, Indiana could not
require such business to be reporteq to her auditor, and could not
tax such business or the proceeds thereof. Indiana could not tax
the business or require a report thereof, because it was not transacted
in Indiana but in New York. Indiana could not tax the money arising
from the business, because it was received in New York and was
never in Indiana. From this it appears that sleeping-car companies
are required to report to Indiana, as a basis of taxation, their receipts
for tickets sold without the state, simply because the coach in which
the holder of the ticket is to be must, in passing from New
York to San Francisco, run through Indiana; and the tax is levied.
upon a part of the receipts thus reported in the proportion designated
by the section. What is this if it be not a tax on the passenger for
the privilege of being carried through Indiana? or a tax on the com.
pany for the privilege of allowing the passenger to be carried through
Indiana in its coach?
If the statute in question only required a report of money received

in Indiana for tickets sold therein, a different question would be pre-
sented. But here the provision is for reporting all the groBs receipts
of the company, no matter where received, provided the journey for
which they are received lies through Indiana. There is no provision
for separating and separately reporting the receipts in Indiana from
those received elsewhere, but the requirement is to report all the
gross receipts, wherever received, and to pay taxes thereon in the pro-
portion named in the section, in all cases, where such receipts are
for a ticket involving a journey through Indiana. The penalty
Bought to be recovered is for not reporting and not paying taxes on
gross receipts received without the state as well as within the state;
and, being an entire and indivisible penalty for not doing things
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which the state had no right to require, the legislation must fall;
although it may include the doing of things which the state might
have required if they had been unblended with requirements beyond
its power.
Again, if Indiana may require such a report and impose such a

tax, and exact penalties for failing to make the one and pay the other,
every other state may do the like, and thereby interstate commerce,.
so far as passengers in sleeping cars are concerned, be destroyed.

GRESHAM, J. The legislature of Indiana, on the twenty-ninth day
of March, 1881, passed an act entitled "An act concerning taxation,"
the eighty-seventh section of which reads as follows:

"Every joint-stock association, company, or corporation, incorporated under
the laws of any other state, and conveying to, from, and through this state, or
any part thereof, passengers and travelers in palace cars, drawing-room cars,
sleeping cars, or chair cars, on contract with any railroad company, or the
managers, lessee, agent, or receiver thereof, shall be held and deemed to be a
sleeping-car company j and every such sleeping-car company doing business in
this state sball annually, between the first day of April and the first day of
June, report to the auditor of state, under the oath of an officer or agent of
such corporation, the gross amount of all their receipts, within or without the
state, for fares earned or business done by such company within this state
for the year then next preceding the first day of April of the current year; and
in computing such gross receipts the same shall be in the proportion that the
distance traversed in this state bears to the whole distance paid for. At the
time of making such report, such company shall pay into the treasury the
state the sum of $2 on every $100 of such receipts. And every sleeping-car
company failing or refusing for more'than 30 days after the·first day of June
to render an accurate account of such gross receipts, as above provided, and
pay the required tax thereon, shall forfeit $25 for each additional day such
report and payment shall be delayed. to be recovered in an action in the name
of the state of Indiana, on the relation of the auditor of state, in any court of
competent jurisdiction. and the attorney general shall conduct such prosecu.'
tion; and such sleeping-car companies so failing or refusing shall be pro-
hibited from carrying on such business until such payment is made; and all

companies in this state, or the persons managing or operating the
same, are prohibited from hauling any cars of any slp-eping-car company while
so in default j and for each violation of this prohibition shall be liable to pay
to the state of Indiana the sum of $100, to be recovered)n the proper action
by the state."

Thefirst paragraph of the complaint avers that the defendant, the
Pullman Palace-car Company, is a joint-stock company, organized
under the laws of Illinois; that it now is and for a long time has
been engaged in the business of carrying to, from, and through the
state of Indiana passengers and travelers in palace cars, drawing-
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toom cars, sleeping cars, and chair ears; that it failed and refused to
report to the auditor of state, as required by law, the gross amount of
all its receipts within and without the state, for fares earned or busi-
ness done by it within the state for the year preceding the first day
of April; 1881, computing such gross receipts as required by the above-
quoted' section, 'and failed and refused to pay into the treasury of the
state $2 upon every $100 of such gross receipts, which, from the
twenty-ninth day of March, 1881, to the twenty-ninth day of May,
1882, amounted to $200,000. It is further averred that, by failing
to make the report and pay the taxes due to the state under the stat-
ute, the defendant has incurred penalties amounting to $75,000, for
which sum judgment is demanded.
The second paragraph avers that for the year ending the thirty-first

day of March, 1881, the defendant, while engaged in the business
described in the first paragraph, earned and collected for carrying
passengers, in Indiana alone, the sum of $156,931.18, and for the
year ending the thirty-first day of March, 1882, the further sum of
$160,926.52, and that these sums were received within and without
the state. Judgment is demanded in this paragraph for a tax of $2
on each $100 of such gross receipts for these two years.
The right of a state to tax property within its territory or jurisdic-

tion, and protected by its laws, cannot be questioned so long as no
provision of the federal constitution is violated. This right of tax-
ing for revenue may be exercised in any mode or form that the state
Bees fit to adopt. Corporations maybe taxed by the state whose creat·
ures they are. They may be taxed on their stock, their franchises,
their gross or their net receipts, and they may be taxed upon
their receipts as part of their common property or funds in their
treasuries, although such receipts have been derived from the busi-
neS8 of commerce between the states. But, while the taxing power
of the state is thus unlimited over subjects within its jurisdiction, it
is, nevertheless, true that this power cannot be exercised on persons
and property beyond the state's territory or jurisdiction. The laws
of a state, can have no extraterritorial effect. State Tax on ForeIgn-
held Bonds, 15 Wall. 300.
The defendant is an Illinois joint-stock company, engaged in the

business of transporting passengers through the states. Indiana
claims the right to tax the gross receipts of this company in its treas-
ury in Illinois, which were earned within this state. Part of these
receipts, and no doubt the greater part, were not even collected in
Indiana. The mere fact that the money was earned in doing busi-
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ness in Indiana gives the latter state no right to tax it in tho treas-
ury of the defendant in Ulinois. The taxes and penalties sued for are
unauthorized for another reason. The federal constitution gives to
congress the "power to regulate commerce with foreign nations and
among the several states." This provision was intended to secure
the absolute freedom of interstate commerce and communication
from allstate restrictions, exactions, and burdens. By it a state is
forbidden to. impose any tax upon freight or passengers in transitu
from state to state, or upon the carrier, for the light, or privilege of
engaging in such business. The transportation of merchandise and
passengers from .state to state is interstate commerce, and the thing
.which the states are forbidden is the regulaHonof commerce. It iE'
idle to say that the right to carry passengers from state to state is
secured by the ¢ommercial clause of the Jederal constitution from
state exactions, if a state may declare by its legislature that this
right shall not be exercised within its limits unless its consent is
first had and paid for. Indiana, by its statute, exacts the tax of for-
eign companies only, and they are prohibited from carrying on their
business.within the state if they fail or refuse to. pay the tax. Why
this discrimination against foreign companies, unless it was intended
that they shonld pay for the privilege of transporting passengers
through the state?
A state can regulate its internal commerce as it pleases, but no

state can exclude from its limits corporations of other states, as
carriers of passengers from state to state, nor can any state charge
corporations, whether organized by its own laws or the laws of
other states, for the privilege of engaging in' commerce within its
limits. If Indiana may exact 2 per cent. of the gross earnings of
corporations organized under the laws of other states as a condi·
tion upon which they will be permitted to pass over its territory as
carriers of passengers, of course it may exact more, and other
states may make similar exaytions. The right asserted in this case
amounts to a restraint or regulation of commerce between the states,
and its enforcement would render the protection of the federal con·
stitution unreal. If the tax is sustained, it is plain that it will uHi·
mately fall upon the passengers, and become a tax upon them for the
privilege of crossing the state. By a statute of Nevada it was de-
clared that a capitation tax of one dollar should be levied upon every
person leaving the.state by railroad, stage-coach, or other vehicle em·
ployed in transporting passengers for hire; and the persons then en·
gaged in the transportation of them were requirC.!d to make monthly
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reports of the number of passengers carried, and to pay the tax. It
was held that this was a tax upon the privilege of being carried out
of the state; that a state cannot tax persons passing through 01' out
of it; and that interstate transportation of passengers is beyond the
reach of state legislation. Cmndall v. State of Nevada, 6 Wall. 35.
Commerce between the states, whether carried on by individuals

or corporations, is under the regulation of congress. A state may
exclude from its jurisdiction corporations of other states not engaged
in interstate commerce. The right of exclusion cannot be exercised
against corporations of other states thus engaged, any more than
against individuals. Paul v. Virginia, 8 Wall. 168.
The state of Pennsylvania, by a statute, taxed the gross receipts of

railroads, canal, and transportation companies, incorporated under the
laws of that state, and the supreme court of the United States held
that this might be done, on the ground that the states have authority
to tax the estate, real and personal, of all corporations of their own
creation, including carrying companies, precisely as they may tax
similar property when belonging to natural persons, and on the fur-
ther ground that the receipts when taxed had become part of the gen-
eral property of the corporation, and were in its treasury within the
state. State Tax on Ra'ilwa.y Gross Receipts, 15 Wall. 284. This
case is not authority for the plaintiff in the case at bar. An ordi-
nance of the city of Mobile required that every express company or
railroad company doing business in that city, and having a busi·
ness extending beyond that state, should pay an annual license of
$500; that every such company doing a, business not extending be-
yond the state, but beyond the city limits, should pay an annual
license ot $100; and that every such company doing business exclu-
sively within the city should pay an annual license of $50. The pen-
alty prescribed for violating this ordinance was a fine of $50 for each
day's non-compliance.
A Georgia corporation established a,local office in the city of Mo-

bile, where, by its local agent, it did a general forwarding and com-
mission business, extending beyond the state of Alabama. The agent
was fined for conducting the business of the agency without having
paid the license of $500. The case was finally taken to the supreme
conrt of the United States on a writ of error, where, in Osborne v. J1rIo-
bile, 16 Wall. 479, the validity ofthe ordinance was sustained. The
tax in this case took the form of a license fee for maintaining an
agency pr local place of business in Mobile, while the tax claimed by
Indiana under section 87 of the state tax act is not a license for es-
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tablishing and maintaining an agency or local place of business in the
state, or a tax upon property of the defendant having a situs in the·
state, but, as already seen, it is a tax upon money in
treasury in Illinois, because it was earned in passengers
across Indiana. This is an effort to give a statute of Indiana extra-
territorial force, and to regulate commerce between the states, for
both of which reasons section 87 is inoperative and void. See, also,
Indiana v. Amer. Exp. Co. 7 Biss. 227. Demurrer sustained.

STATE POWER OF TAXATION. The power of taxation is an'incident of
sovereignty, and is co-extensive with that of which it is incident;(a) an essen·
tial attribute of sovereignty.(b) 'fhe power to tax its citizens or subjects in
some form is an attribute of every government residing in it, as a part of it-
self, and inseparable from it, (a) and essential to its existence;(d) and hence it
follows that a power to tax may be exercised at the same time upon the same
object:! of private property by the state' imd by the United States' without
inconsistency or repugnancy.(e) It belongs to the state in its sovereign capac-
ity.(f) The sovereign right to lay and collect taxes grows out of the para-
mount necessities of government; an urgent necessity which admits no prop-
erty in the citizen while it remains unsatisfied.(o) The power is inherent. in
every sovereignty, and even a government. de facto may levy and collect
taxes; but when succeeded by a government de jW'e the taxes already assessed
will not be enforced, and those who have already paid have lIO remedy.(n) It·
is inherent in every sovereignty, and there can be no presumption in favO[
of its relinquishment, surrender, or abandonment.(i) It is inherent in
American governments, state and federal, with written constitutions in
which powers are treated and defined, and duties imposed and distributed
among the several departments in their various functions.(j)
POWER LODGED IN LEGISLATIVE DEPARTMENT. To discharge the charges

incident to the proper exercise of the powers of government, and the perform-
ance of the duties prescribed in the state constitution, the power of taxation
is assigned to the legislative department.(k) It is in the legislative depart-
ment alone.(l} It is essentially legislative, and cannot be exercised otherwise
(a) Dobbins v. Com'rs of Erie Co. 16 Pet. 435;

Crawford v. Burrell. 53 Pa. St. 219. See note to
Railroad Tax Cases. 13 Fed. Rep. 785.
(b) Ex parte Robinson, 12 Nev. 263; Transp.

CO. V. Wheeling, 99 U, S. 281; Providence Bank
v. Billings, 4 Pet. 614; McCulloch v. Maryland,4
Wheat. 316.
(e) Transp. Co. v. Wheeling, 99 tr. R. 281; St.

Louis v. Ferry Co. 11 Wall. 429; McCulloch v.
Maryland. 4 Wheat. 316 ; Providence Bank v. Bil_
Ilngs, 4 Pet. 614; Waterhouse v. Public Schools,
9 Baxt. 1I1arr v. Enloe, 1 Yerg. Keesee
v. Dlst. Board, 6 Cold. li7.
(d) Providence Bank v. BllJlngs, 4 Pet. U14;

Taylor v. Chandler, 9 Helsk. 358; King v. Port·
land,2 Or. 154; People v. Soldlel'R' Home. 95 Ill.
564; Tucker v. Ferl::uson, Wall. 375; N. W.

University v. People. 80 III. 335; Weston T.
Shawano Co. 44 Wis. 256; lanes Manaf'g CO. T.
Com. 69 Pa. St. 137.
(e) Transp. Co. v. 99 U.S. 281.
(I) Waterhouse v. Pabllc SchOOls; 9 Baxt. 39B.
(g) Parham v. Justices of Decatur, 9 Ga. 352.
(h) O'Byrne v. Savannah, 41 Gn. 331.
(i) Bangor v. Masonic Lodge, 73 Me. 433; WeR_

ton v. Shawano Co. 44 Wis. 255; Jones Manuf'lI;
Co. v. Com. 69 Pa. St. 137: Glasgow v. Rowse. 43
11'10:489; Providence Bank V. Billings, 4 Pet. 614.
U) T..ylor v. Chandler, 9 Helsk. 349.
(k) Id.
(I) People V. Morgan, 90 Ill. 658; Waterhonse

v. Pablic Schools, 9 Baxt. 3J8; EUrlgh v. People,
79 Ill. 214; Tumer v. Althaus, 6 Neb. 54.



202 FEDERAL REPORTER

than under the authority of the It is exclusively within its
province to apportion and direct the assessment and collection of taxes ;(n)
but it may this power to municipal corporations.(o) The right to
delegate this authority must be found in the constitution itself or it does not
exist ;(p) and within the restriction that property of all persons belonging to
the same class shall be assessed, the grant of full power to tax carries with it
authority to use all means necessary to accomplish the object.(1) The power
of the legislature in respect to local taxation is, in some states, subject to
the limitation that local burdens cannot be imposed without the consent of
the tax-payers.(r)
EXTENT OF TAXING POWER OF STATE. The power of the state as to

mode, form,and extent of taxation is unlimited where the subjects to which
it applies are within its territorial jurisdiction.(s) Where there has been no
compact with the federal government, or cession of jurisdiction for purposes
specified in the constif,ution, this power reaches all the property and business
within the statei(t) it operates on all persons and property belonging to the
body politic,(u) aliens as well as citizens,(n) and reaches the interests of every
member of the community.(w) The right of the legislature is co-extensive
with the incident, in the exercise of its sovereignty.(x) The power is absolute
and unoontrolled, except so far as it is limited by constitutional provisions ;(y)
and the legislature is empowered to do whatever is not expressly or by neces-
sary implication forbidden by the constitution.(z) The sovereignty of the
state extends to everything which exists by its own authority or is introduced
by its permission, but not to those means which are employed to carry into
execution powers conferred on the general g\>vernment by the people of the
United Stattls.(a) The power reaches all the property in the state which iH
lot properly regarded as the instruments aml means of the federal govern-

(m) Meriwether .v. Garrett, 102 U. S. 472;
State Hnllroad Tax Cuses. 92 U. S. 615; Hlne 'Of.
Levee Com'rs, 19 Wall. 66U; Board or Educ'n v.
McLandsboroulI;h,36 Ohio St. 232; Lima v. Me.
Bride,34 Ohio St. 338; Luehrmlin v. Taxing Dis·
trlct. 2Lea, 413; Keesee v.Clv. Dist. Board, 6 Cold.
127; Waterhouse v. Board, etc., 8 Helsk. 857.
en) Turner v. Althaus. 6 Neb. 51; Luehrman

v. TaxlngDlst. 2 Lea. 444; Lipscomb V.
Dean, Lea. 550.
(0) U. S. v. New Orleana, 98 U. S. 381.
(p) Luehrman v. Toxine; Dist. 2 Lea, 4H; Lip.-

c!lmiJ v. Dean, 1 550; Waterhouse v.public
Scbools,9 But. 398.
(q) Stnte v. Con80l V. M. Co. 16 Nev. 4.45; Slack

v. Ray, 26 La. Ann. 675.
(I') Updike v. Wril!;bt, 81 Ill. 49; Board V.

Houston, 71 Ill. 318; Harward v. St. ClaIre, etc.,
Drninnlte Co. 51 Ill. 130; South Park Com'rs v.
Solomon, 51 Ill. 37; Gage v, Graham. 57 Ill. 144;
Hassler v. Drainage Com'rs, 53 111.105,
(s) St,ate,Tax on Fore.lgn-held Bonds, 15 WaU.

319; McctiUoch v. MarYland, 4. Wheat. 428; S.t.
Lonls v. Ferry Co. 11 WaU. 429; Railroad T"x
CMes. 13 Fed. Hep. 7:11; Catlinv. Hall, 21 Vt.
161; Blne Jacket v. Johnson Co. 3 Kans. 299;
Hagar v. Supervisors, 47 Cal. ; COlte v. Soc.
fUl' S,l vings, 3'.2 COllli. 17J.

(I) Dner v. Small, 17 How. Pro 201; Nathan v.
Louisiana, 8 How. 82; Providence Bank v. Bil.
lings, 4 Pet. 514; McCnlloch v. Maryland, 4Wheat.
316.
(u) Providence Bank v. Billings. 4 Pet. 564;

Taylor v. Cbandler, 9 Helsk. 308; Pl'ovidence
B" nk v. Billings, 4 Pet. [,6a.

Fratz's Appeal. 52 Pa. St 367
(to) N. W. University V. People, SO 111. :13;;;

Tucker v. Ferp;nsoll, 22 Wall. 575; People v.
Soldiers' Home. 95 Ill. 564.
(X) Dobbins v.Com'rsor Erie Co.16 Pet. 435.
,y) Gibson v. Mason, 5 Nev. 2'3; Ral!;uet v.

Wade, 4 '1hio, 107; Sears v. Warren,36 Ind 267;
Hanlsoll V. Mayor, 3 Smetles & M. 531 i New
York v. Miln. 11'Pet. 138; Llcens. Cases, 5 How.
625; Passenger C'lse•• 7 How. 531; 'WOOUl'uft' V.
Parbam. 8 Wall. 137; Ward v. Maryland, 12
Wall. 428.
(z) F"\rfield V. People, 94 m. Ellril!;h V.

People, 79 Ill. 214; State v. Lancaster Co. 4 Neb.
537,
(a) Luehl'man v. Taxing Dlst. 2 Lea, 433;

Memphls v. Memphis W. w. 6 Helslt. 52'.l; Hope
v.. Deaderlck. SHun, 9; Bell v. Bauk of Nash-
ville. peck, 26!/; Knoxville & O. RCa. v. HickS, t
Tentl. Leg. hep. 339; Pollard v.State,6" Ala.G31.
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ment;(b) but states have no power, by taxation or otherwise, to retard, im-
pede, burden, or in any manner control the operation of the constitutional law
vested in the general government.(c)
POWERS TO BE EXERCISED IN DISCRETION. Powers are to be exercised

in discretion,(d) and the question of power does not depend upon the degree
of its exercise.(e) The legislature, apart from constitutional restriction, may
levy taxes and devise ways of apportionment in such manner and to any ex-
tent it may deem advisable,(f) to the utmost to which the government may
choose to carry it,(g) and involves even the power to destroy.(h) The legis.
lature, in the exercise of its sovereign power, may adopt any and all means
for the pnrpose of providing revenue within the limitation contained in the
constitution. and within such limits it is the sole judge of the mallner in
which taxes shall be imposed and c01Iectedj(i) and its power extends eyen
retrospectively to all matters not penal, not in violation of the obligation of
contracto, and not forbidden by the constitution; and it can act directly on
individual rights, although remote and indirect.(.i) The power to "assess
and collect taxes" implies the power ,to enforce their collllction by execu·
tion.(k) It may decide what persons and property shall be reached by the
exercise of this function, and by what processes and instrumentalities ta:<es
shall be assessed and collected,(l) may classify the SUbjects of taxation,(m)
and prescribe not only the property to be taxed, but the rule by which it must
be taxed; and the only limitation is that the rule shall be uniform.(n) 'fhe
power to prescribe what property shall be taxed, necessarily implies the power
to prescribe what property shall be exempt.(o) 'fhe mode and agencies may
be different for different classes of property;(p) and where there is no express
contract to the contrary, the rig-ht to chaug'e the methods or extent of taxa-
tion must always exist;(q) so the legislature may change the mode of assess·
ing a corporation.(1·)
SECURITY AGAINST ABUSE OF POWER. The existence of a power should

not be denied merely because it may be abused in its exercise, nor should it be
.presumed that abuses take place.(s) It would be illogical to argue from an
extreme case or from the abuse of a power. to a negation of it.(t) The only

(b) Weston V. Ch"rle40n, 2 Pet. 467; Andrews
.... Auditor, 28 Grat. 123; Transp. Co..... Wheet·
Ing,99 U. S 219; Savings Soo. v. Colte. 6 Wull.
604; Provldenoe Baok v. Billings, 4 Pet. 663; Mo.
Collooh v. Maryland, 4 Wheat. 429.
(c) Traosp. Co. v. Wheeling, 99 U. S. 279;

Nathan .... Louisiana, 8 How. 73; Brown v. Mary.
land, 12 Wheat. 419; Weston v. Charleston, 2 Pet.
449; MoCulloch v. Maryland, 4 Wheat. 429;
Savings Bank v.Coite, 6 Wall. 604; StllteTonnag.
Tax Cases, 12 Wall. 204.
(ll) Martin Y. Hunter, 1Wheat. 326.
(6) Brown v. Mnryland, 12 Wheat. 419; Martin

.... Hnnter, 1 Wheat. 326; Metropolitan Bank v.
Van Dyck,27 N. Y.400.
(f) King v. 2 Or. 154;feople ....

Mayor of Brookl)'n, 4 N. Y. 4<0.
(,.) Taylor v. Chltndler,9 Heisk. 358; Nathan

.... Louhdana, 3 How. 82; McCulloch T. Maryluod,
Wheat. 43!.

(h) Wisconsin Cent. R. Co. v. Taylor Co. 62
Wis. 61.
(I) Eurlgh v. People, 79 111. 214.
(J Welster v. Hude, 2 P. F. Smith. 474.
(k) State v. Columbia, 6 Rich. (N. S.) 1.
(I) St. Louis v. Ferry Co. 11 Wull. 429.
(m) Kitty Roup's Cltse, 81* Pa. St. 216; Zim_

merman T. Turnpike Co. Jd. 96. whlcb deoide tbat
tbe rUle was not taken away by the new consti-
tntlon.
(n) Wiscolllln Cent. R.. Co. v. TUllor Co. 52

W.a.37.
(0) Jd.
(p) Wagoner v. Loomls, 37 Ohio st. 571.
(q) Detroit v. Detroit, eto .. Co. 43 MIch. 140.
(r) Bunk v. Hamilton, 2LlII. 63; Detroit v. De-

troit, etc., Co. 43 Mich. 140•.
(.) Kneedler v. Lane, 4& Pa. 8t. 239; Metropol•

Itan Bank v. Van Dyek. 27 N. Y. 400.
(1) Turner v. Althaus, 6 N"b. ·,76; Kerby Y.

Shllw, 19fa. St. 2\;1.
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security against the abuse of this power is found in the structure of the gov-
ernment itself, and in the responsibility of the members of the legislature to
their constituents.(u) The interest, wisdom, and justice of the representative
body and its relations with its constituents furnish the only security, where
there is no express contract. against unjust and excessive taxation, as well
as against unwise legislation generallYi(v) and when within constitutional
limits, there is no restraint upon the exercise of this power, except that found
in the responsibility of the members of the legislature to their constituents.(w)
This is in general sufficient security against oppressive leg-islation.(x) If the
legislature keeps within its proper sphere and does not impose burdens under
the name of legislation which are not taxation in fact, its decisions as to
what is proper, just, and politic, both in respect to the subjects of taxation
and the kind and amount of taxes, must be final and conclusive.(u)
INTEHSTATE COMMERCE. The -power to regulate commerce, foreign and

interstate, cannot be trammeled by state legislation ;(z) and state statutes im-
posing obstacles or burdens on interstate commerce are in conflict with the
constitution of the United States, and'void.(a) The power of congress to
regulate commerce does not, however, affect internal regulations made by the
state, unless they conflict with some act of congress ;(b) the power to regu-
late commerce being concurrent in the national and state governments,(c) and
being exclusive in congress only where the regulation requires a uniform
rule.(d) The state mayproperly exercise all powers not forbidden by the con-
stitution of the state, or not delegated to the general government nor pro-
hibited by the constitution of the United States.(e)
TRANSPORTATION OF PASSENGERS. 'fhe several states have not the power

to impose a tax 'on interstate travel,(/) or travel on railroads through the sev-
eral states, or between the states,(g) and taxeil on passenger carriers of a specific
amount are taxes on passengers.(h) J.n act of the legislature imposing on
'every person, corporation, association, or company engaged in carrying pas-
sengers by steam-power a state tax of 10 cents for every person transported,
so far as it operates upon persons entering into, leaving the state, or pass'

through it, is a regulationofcommerce.(i) A statute declaring the

(u) Nathan v. Louioiana, B How. 82; McCul.
loch v. Maryland, 4 Wheat. 434; Johneton v. Ma.
comb, 2 Ga. 652.
(v) McCulloch v. Maryland, 4 Wheat. 316; Oe-

born v. U. S. Blj,nk, 9 Wheal. 738; Providence
Bank v. Billings, 4 Pel. 561.
(w) Railroad Tax Caees, 13 Fed. Rep. 72\ and

note. p. 785; Ex parle Robinson, 12 Nev. 275.
(x) l\IcCnllqch ·v. Maryland, 4 Wheat. 434.
(y) Turner T. Altha us, 6 Neb. 71; Providence

B'l11k v.BiIlings, ,4· Pet. 561; Shaw v. Denie, 10
1l1. 41',; Wynehamer v. People, 13 N. Y. 404;
Kirby v. Sbaw, 49 Pa. St. 261.
(z) Railroad Tax Caseo, '13 Fed. Rep. 732;

BrOWn v; Maryland, 12 Wheltt. 434; Welton v.
Stltte, 100 .D. 1'1: 275; Webber v. Virginia, 103 U.
S.344.
(a) Hall'v, De CuiI', 95 U. S. 4<B; Wellon T.

State. 91 U. B, 232; Council Bluire v. Kansas, etc.,
R. Co. 45 10wa,33B. '
(b) ,(dlog;,; V. UUlOn Co. 1" COUll. 2;1,

(c) Cooley v. Port.wardens, 12 How. 319; Pea.
pIe v. Colemltn, 4 Cal. 46,
(4) Cooley v. Port.wardene, 12 How. 299; Gil.

man v. PhiladelphIa, a Wall. 713; Ex, parte Me'.
Neill, 13 Wall. 240; Pound v. Turck, 95 l). S.462;
Mitchell v. Steelman, BCal. 333 : Crandall v. Ne-
vadlt, 6 Wnll. 35; People v. Cent. Pa c. H. Co. 43
Cal. 404.
(e)Cily of Macomb v. Twaddle, 4 Brad. 257;

v. Raymond. 92 1l1. 612. See Uailroad
Tltx Cases, 13 Fed. Rep. 71'15, note.
(f) State Treaourer v. Philadelphi., W. & B. R.

Co. 4 Houat. 168; Crandall v. Nevada, 6 Wall. 35.
(g) Pick v. Chicago, etc .. R. CO. 6 Biss. 182;

State Freigllt Tax Case, 15 Wall 232.
(h) Passenger Cases, 7 How. 233; Crandall v.

l\'evada, 6 Wall. 35; Hendereoo v. M"yor, etc.,
92U. 1'1.25'. .
(/) Stl1te.Tre",nrer v. W. & E. R.

Co.4 H"n81,
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runmng of sleeping cars to be a and imposing a tax thereon, held
constitutional, notwithstanding they are' used for the accommodation of pas-
sengers traveling through the state.(j)
TAXATIO:-< ON GROSS REOEIPTS. A state tax on gross receipts has been

held not a tax on commerce.(k) l'he annual tax imposed upon certain classes
of corporations is not laid upon the money and receipts of such corporations,
but upon their franchises; the amount of the net earnings or income being
resorted to simply as a just measure of the tax th'at should be paid.for the
enjoyment of the franchise.(l) A tax npon the entire amount of premiums
received by insurance, companies, intended to tax "all the business of the
company, as evidenced by the entire premiums received from all sources,
whether witl;tin or without the state," is not repugnant to the commercial
clause of the constitution of the United States.(m) An act requiring every
foreign insurance company to make annual returns of premiums received in
this state and to pay a tax thereon is valid.(n) So savings banks may be re-
quired to pay annually a certain percentage on the total amount of their de-
posits.(o) But a railroad or canal company differs from corporations for
banking, insurance, or manufacturing purposes in this: that while the busi-
ness of the latter is only remotely or incidentally connected with commerce,
the business of roads and canals, namely, transportation of persons and prop-
erty, is itself commerce.(p) 'fhe tax on the premiumsof iJl;surance compa-
nies does not affect travel, coming in or going out; It touches no interest out-
side the state, except in that remote and incidental manner in which state
taxation may affect all property entering into the commerce of the state,and
which has frequently been held to be no regulation of commerce.(q),
VEHICLES OF COll1l11ERCE. The vehicles of commerce may'be taxed ;(r) so

'Vessels are taxable as property;(s} so of locomotives;(t)btit they cannot be
taxed as instruments of commerce;(u) and a tax OIl propettt'w'hich has been
the subject of commerce, where it is taxed as 'property in common with all
other property within the state, is 'not atax on cooun,erce.(v) The owners of
ships and vessels ani liable to taxation for their interests ill; the sa,me upon a
valuation, as for other personal property.(w) So steam-boi1ts may be as
personal. I?roperty at the home port, although they m.ay .enrolled and licensed

(1) PuUman fl' Co. v. Garnes. 3 Tenn. Cb. Nevada, Id. 36; Ahu)' v. California, 24 How. 169;
liS7. See Mempbis & Little Rock R. Co. v. Nolan, Tonnage Tax Cases,15: Wail. 232; State Tax on
14 Fed. Rep. 534, note. Forelgn-beld Bonds, 1d. 300•.
(kyWest. U. Tel. Co. v. Mayer, 2S0bio St. 521; (r),Trnnsp. ,Co. ,v. Wbeellng,g W.Va•

Tax'on Railway Gross Receipts, 15Wall. 289. Camden v. Haymond, Id. 680. '
(I) Phila. COlltrib, for Ins. v. Com. 98 Pa. St. 48. (8) Howell v. State, 3 Pill, 14; Perry v. Tor.
(m) IllS. Co. v. Com. 871'0. St. 173. renee, 8 Obio, '522; 'Lott v,' Moblle TrnlLe Co. 43
(n)Germanla L. Ins. Co.v.Com.85 Pa. St. 013. Ala. 678; State'Tonnage'l'lix Case8; 12 Wall. 204.
,(0) Phil•. for Ins. v. Com. 98 Pa. St.48; {!) Mill!)t V.. I'\U.la., etc .. R. Cp.18WaU. 206; S.

Speiety for !:lavlngs v. Colte,6 WaU. 594; Provo C•. 2 Abb., (U. 8.)323. ,
ltistlt. v.'Massacbnsetts, Id. 611; '(u) Transp:·bo. 99 U. 8, 284; Jobn-
(p) State' Tat on RallwayGross Receipts, 15 ' son: v:. Drl1mmond,'20 Grat. 419; l'a8senger Cases,

Wall. 299, 'dlssenting opinion of Mmer, :I., Field ,7 How. 283, 479. .
and Hunt, lJ., concnrring. !lee note to .1" '8 .(,,) Brown v. Maryland, 12 Wheat. 419; Per-
Watson, 15 Fed. Rep. 518. veal' v. Com. 5 Wall. 475; Waring v., Mayor, 8
(q) Ins. Co. v. Com. 87 l'a. St. 181; Brown v. ' Wall. 110; Tran.p.'Co.v. Wheeling, 990. S. 282;

Maryland,6 Wall, 31; Passenger Cases, 7 How. Hays v. Pac. M. S. S. Co. 17 How. 596.
283; Hays v. Steam.shlp Co, 17 How. 596; (w) Transp. Co. v. 9\lV. 'flay.
ship Co. v. Port-wardens,6 Wall. 31; Crandall V. v. Pac. M. S. 8. Co. 17 How. 596.



cas coastIngvessels;(x) but they canllot to their towage.(y)
.or, their measurement withop.t regar.d ,to their valuation,(z) but on their val-
uatioll.(a) A duty, tax, or burden imposed under cthe authority of the state.
which is, by the law imposing it, to be measured bythe capacity of the vessel,
and is in its essence a contribution claimed for the privilege of arriving and
departing from a of the United' States, is within the prohibition of the
constitution.(b) The inability of the state to tax the ship as an instrument
of commerce arises from the express prohibitions contained in the federal con-
stitution.{C)-[ED.

("') Tra'nsp. Co. v. Wheellng,99 U. S. 273; S. C.
9W. Va.17S.
(y) Transp. Co. v. Wheeling, 9 W. Va. ]78.
(%) Telegraph'Co. v. 'rexas, 105 U. S. 465; State

Tonnage Tax Cases, 12 Wall. 204; Peete v. Mor.
gan, 19 Wall. 681; CannoLl V. N. O. 20 Wall. 571;
Inman S. S. Co. v. TInker, 94 U. S. 238.

(4) Co. v. Wheeling, 9 W. Va. 179.
(6) Transp. Co. v. Wheeling, 99 U. S. 2S4;

Cannon v. N. 0.20 Wall. 577; Peete v. Morgan,
19 Wall. 681; State Tonnal!:e Tax Cases, 12 w"n.
204.
(e) Transp. Co. v. Wheellnj(. 99 U. S. 280; Pas.

.enger Cases, ., How. 429.

SENTER & CO. fl. MITCHELL.

(Oircuit (fourt, E. D. Arkan8a1. April Term, 1883.)

1. FRAUDULENT OONVEYANCE'::"ATTACHMENT.
Facts stated upon which an attachment was sustamea, on the ground that de-

fendant had disposed of his property to hinder and delay his creditors.
2. MORTGAGE-CROPS T9 BE GROWN.'

In ArkaoJ,lsas, ,crops to be grown may be mortgaged, and the lien attaches 8&,
, soon as they are produced.

S. OF PROPERTY.
A mortgage which described the property mortgagrd as "3U Mles of good'

tint cotton, the first picking of oUf crop of 1882, to average 450 pounds each,'"
describes the cotton with sufficient certainty.

•• UNITED STATES COURT-ENFORCING REMEDIES GIVEN BY STATE LAW.
The remedies given by state law to suitors in the state courts, supplementary

to writs of a.ttachment for discovery of the debtor's property, are applicable t().
Buitorsin the federal courts, and may be enforced at law or in equity, accord.
ing ail'the state law provides.

6. SAMzn-:DISCLOSURE OF DEFENDANT IN ATTACHMENT SUIT-PAYMENT TO MAR-
SHAL.
When a statute provides that If property to satisfy a writ of attachment

cannot be found, the defendant in the writ may be before the court.
to give information on oath respecting his property, and a defendant so sum-
moned. admits on his that he has money in his possession legally
liable to seizure in, payment of his debts, the court may order him to pay.the
same to the marshal holding the writ, or into the registry of the court, and
.obedience to such order may be enforced by the usual methods by which courts.
enforce obedience to their lawfulcommands.

At Law.


