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together, and when so construed I do not see that there can be any
irregularity or illegality in summoning from by-standers during any
current term talesmen enough to complete the panels necessary for
the of the business of the court. I the court ruled
in strict accordance with the letter and in full accordance with the
spirit of the law in refusing, last Thursday, to quash the venire from
which the panel of the jury in the present case was made up. And
I here announce that if, at the trial of these cases, or of
any other cases, it shall be found that from "challenges or otherwise"
panels cannot be completed from drawn jurors, I will direct the
marRhal to summon from by-standers a sufficient number of jurors to

the panels."

ARMSTRONG v. SYRACUSE SCREw Co.
fOireuit (J01J,rt, N. D. New Yrrrk. May, 1883.)

MARRIED WOMAN-EQ.UITY A.CTION.
A. married woman in New York can maintain an equity action tn the United

States courts in her own name.

Plea interposed to bill that plaintiff, being a married woman, can-
not maintain the action.
C. W. Smith, for defendant.
R. H. rf O. H. Duell, for complainant.
COXE, J. Upon the authority of Lorillard v. Standard Oil Co. 18

Blatch£. 199, [So C. 2 FED. REP. the plea should be overruled;
but with leave to file an answer to the amended complaint within 20
days after notice of this decision.

NElS and others v. YOCUM.
(Circuit Uourt, D. Uj'cgon. lIaylli,1881$.)

1. MUTUAL AND DEPENDENT UNDERTAKINGS.
The undertakings in a contract whereby one party ag-rees to sell and deliver

an article to another all the demand of such other at a certain place and upon
the pa,yment by him of a certain price are mutual and dependent; but before
either party can maintain an action against the another for non-performance
of such contract, he must aver and show an offer of performance on his part,
or a rcadiness and willingness to perforll according to the circulllstanccs of the
case.
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2. SPECIAL DEMURRER.
Under the <Jade of Civil Procedure special demurrers are not allowed; but

if the allegations of a pleading are open to the objection of indefiniteness or
uncertainty, the remedy is by motion, under section 84 of the Code, to make
the same more definite and certain.

g. OF.
Y. agreed to sell and deliver to N. and B., at a certain place, for a certain

price, a certain quantity of hops, upon the demand of said N. and B., but with-
out any time bein!; specified in which such demand should be made. Held, in
an action by N. and B. against Y. for the non-delivery of the hops, that an
allegation that the plaintiffs had dl!mAnded the hops from the defendant with-
out stating when, was sufficient on general demurrer; and that an allegation
that they were ready and willing to receive and pay for the hops, without stat-'
ing when or w.here, was also sufficient.

4. ALLEGATION OF READINESS AND WILLINGNESS TO RECEIVE AND PAY FOR AN
ARTICLE.
Where it is agreed that an article shall be delivered to the buyer by the seller

at a certain place for a certain price, on the demand of the former, and the de.
mand is made for the delivery on a certain day, in an actiollfbr the non·
delivery of the article, it is sufficient to allege that he was readJand willing to
receive and pay therefor at the time and place appointed j but if the selieI' has
the article at such time and place, in such action the buyer must also allege
and show that he then and there offered to receive and pay for the same.

Action for Damages.
Walter W. Thayer, for plaintiffs.
Rufus Mallory and James F. Watson, for defendant.
DEADY, J. The plaintiffs, citizens of California., bring this action

against the defendant, a citizen of Oregon, to recover the sum of
$22,750 damages for the alleged non-performance of a contract for
the sale and delivery of 65,000 pounds of hops on demand, at Eugene.
The complaint alleges that on October 17, 1882, the defendant sold
to the plaintiff 65,000 pounds of hops for 60 cents per pound, and
then and there agreed with the plaintiffs to deliver them said hops
at the town of Eugene, Oregon, on demand.therefor; "that plaintiffs
liave always been ready and willing to receive said hops, and have
offered to receive and pay therefor, and have demanded the same from
said defendant, but the said defendant, although often requested so to
do, has hitherto refused and still refuses to deliver the same to the
said plaintiffs," to their damage as aforesaid. The defendant demurs
to the complaint, for that it does not appear at what time or place
the alleged demand for the hops was made, or when the plaintiffs
offered to receive and pay for the same, or that the plaintiffs were
eyer ready or willing to receive or pay for the same.
The undertakings of the parties to this contract are mutual aniI

dependent, to be performed concurrently. The defendant was not



170 FEDERAL REPORTER.

bound to dellver the hops uutil the plaintiffs had both demanded and
paid for them, nor were the plaintiffs bound to pay for them until
they were delivered. But if either party would enforce this contract
against the other· he must do more than show the default of such
other; he must show a performance or an offer to perform on his part,
or, according to the circumstances of the case, that he was ready ,
and willing to perform at the time and place appointed. Dunham v.
Mann, 8 N. Y.508; Coonley v. Ander8on, 1 Hill, 519; Lester v. Jew-
ett,l1 N. Y. 453; Goldsborough. v. Orr, 8 Wheat. 224; Phila., etc., Ry.
00. v. Howard, 13 How. 338.
Although the undertakings of the parties to a contract are mutual

and dependent,-to be performed concurrently,-a. pedormance or
offer to perform, or readiness and willingness to perform, at the time
and place appointed, are conditions precedent to the right of either
party to maintain an action for the default of the other: Until these
conditions are complied with the default is mutual, and neither party
can complain of the other.
In this case the contract obliges the plaintiffs to make a demand

for the hops, and as no time is specified within which it was to have
been made, the law will imply that it should have been made within
a reasonable time, the circumstances of the transaction being consid-
ered. For instance, it could hardly be Bupposed that the parties
were dealing with reference to .aIlyother hops than the crop of that
year, and it 1;D.ust have been in the contemplation of both of them
that the plaintiffs would demand and receive the hops within the
usual period of marketing the crop annua-lly produced in the vicinity
of-the point where the delivery was to be made. It is not \wderstood
that Eugene is a hop depot, or a where hops are stored for sale
and export all the year round, but loather a point where the hops
grown in the immediate vicinity are received and shipped on the
m.ilway t<,> Portland and elsewhere. And for this very reason it may
be that although the demand aud delivery are iu contemplation of
law acts to be concnrrently performed, yet in fact the understood
.circumstances of the case may warrant the conclusion that the de-
fendant was entitled, to more or, time after demand was made to
collect and deliver the hops at Eugene. Ooonley v. Anderson, 1 Hill,
522. But a withontan offer to pay was sufficient to devolve
upon the defendant the duty of delive.l,'ing the hops at the time
specified therein, and at the place agreed on; and therefore, in my
judgment, as soon as the dem.a,nd was duly made, this ease came
within the category of those in Which it is held that when one party
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agrees to deliver an article at a certain time and place, and another
agrees then and there to receive and pay for it, that in an action by
the latter against the former for the non-performance of the con-
tract, it is sufficient to allege and show that he was ready and willing.
at the time and place appointed, to receive and pay for the,article,
without going further, and alleging that he offered to pay for it
also. In such case the buyer's duty is to be present at the time and
place appointed, ready and willing there to perform the c'ontract on
his part-to receive and pay for the article purchased; and, if the
seller does nothing, his right of action is thereupon complete. He is
not bound to go out into the highways or elsewhere to find the seller,
who may have no place of abode or business anywhere in the vicin-
ity, for the purpose of making a tender of payment. Ooonleyv. An-
derson, 1 Hill, 523. But if the sener, in pursuance of a demand or
otherwise, according to his contract, has the article ready for deliv-
ery at the time and place appointed, the buyer must show an offer ,
there to recei\Te and pa.y for it, before he can maintain an action for
the non-delivery. '
'rried by this statement of the law, the facts stated in the com•.

plaint are more than sufficient to enable the plaintiff to maintain this
action. There is an averment of readiness and willingness to receive,
of an offer to receive and pay, and of a demand. These facts, in.
connection with the contract constitute a (lause of action.
The complaint ;s sufficient to support a verdict and judgment for the
plaintiffs. And although the demand may not be stated with suffi-
cientparticularity, and the complaint in this respect would be liable
Rtt common law'to a special demurrer for not stating when it waEl
made, and the time appointed by it for 'the delivery of the hops,
still, if the parties go to trial upon it, the allegation of a demand is
sufficient to admitihe proof of any fact ne(lessary to a legal demand,
and in case of a verdict for the plaintiffs and a motion· in arrest of
judgment, it would be presumed that such proof had heen made.
Olark v. Dales, 20 Barb. 65; Reniter v. Bank of Oolumbia, 9 Wheat.
595; De SolYry v. NichollWn, 3 Wall. 424.
Special demurrers are not allowed by the Code of Civil Procedure.

In section 66 thereof the grounds of demurrer to ll. complaint are
specified, but none of them include the mere manner of stating a
fact or the defective statement of material matter. By subdivision
6 of this section the may demur to the complaint on the
ground that the facts do not cohstitute a cause of action, and thus
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objection is not waived by a failure to demur, but may be made on a
motion in arrest of judgment.
Doubtles8 there are cases in which the time wherein an act was

done or occurred is material, and the statement of the fact without
the time would not constitute a cause of action nor an element of one.
But in a case like this, when the agreement is that the article shall be de-
livered on a demand, required to be made within any specified time,
the allegation that a demand was made, without mentioning any time,
is a sufficient statement of the fact to support a verdiot, and therefore
a general demurrer will not lie to the complaint on that aocount. If
for any of the reasons heretofore suggested the demand was delayed
so long as to amount to evidence of an abandonmentof the contract
by the plaintiffs and the disoharge of the defendant from his obligation
to deliver the hops, that faot, with the oircumstances, may be set up
as a defense to the action. Nor is it probable that the place of mak-
ing the demand, if it was made upon the defendant in person, oan
ever become material. It was to be made upon the defendant, and
of course might be made wherever he could be found. The agree-
. ment does not require it to be made in any partioular ,plaoe. And
if it was made upon the plaintiff constructively, by being left at his
actnal or supposed place of business or abode with a third person,
and he is advised that such a demand is insufficient, he may deny the
a,llegation of a demand, and contest it on the proof. Neither is it
necessary to allege at what time and plaoe the plaintiffs were ready
and willing to reoeiveany pay for the hops. Suoh an allegation neo-
essarily refers to the time and place of delivery. Porter v. Rose, 12
Johns.211. And, in this case, the contract fixes the place of delivery,
and the demand should fix the time of it.
If,then, the allegation ooncerning ,the demand is so indefinite as to

,the time when it was made and the time thereby appointed for the
delivery ,as to render "the precise nature of the oharge" uncertain,
the defendant's remedy is not by special demurrer, but by motion,
under section 84 of the Code of Civil PrQcedure,to make the COUl-

plaint more definite and certain in this respect.,
Nor do I thinlr the undertakings of either of the parties to this con-

tract are conditions precedent, within the purview of section 86 of
the Code of Civil Prooedure, which authorizes the, performance of
such oondition to be pleaded by stating generally that the party duly
performed all tl1e conditions on hispart.
And particularly is this the case as to the demand-the one under-

taking which comes nearer being a condition precedent than any
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other to be performed by the plaintiffs. For the contract being silent
as to the time when or within which the demand was to be made, any
averment of performance of this condition which did not state "the
facts" of such performance, would be open to the objection of indefi-
niteness and uncertainty. But even in the case of a contract with
stipulations, which are conditions precedent, a. general averment of
performance of such stipulations can only be sufficient where the
mode and time of performance are substantially detailed in the con-
tract, and not left to the judgment or discretion of the bound
to perform.
The demurrer is overruled.

MA.NVILLE V. KA.RST.-

f,(}ircuit Oowrt, E. D: Missouri. May 8, 1883.)

1. CORPORATIONS-'- STOCKHOLDERB-l)oullLE·LIA13ILITY OLAUSE-,JUPGMENT OB-
TAINED BY CoLLUSION.
Where A., a stockholder in an insolvent bank, became liable in the sum of

under a dOUble-liability law, to the creditors of the bank, and was sued
for that amount by B., an admitted credltor, and A, a few days thereaftcr, and
before judgment could be had in the ordinary course, agreed with C. that if
the latter would buy up claims against the bank to the amount of his liability
he would confess judgment in his 'favor, and O. accordingly bought up claims
to that amount at a large discount, from a stockholder. in said bank, and A.
confessed judgment in his favor for the full amount of the claims, and paid the
same, hdd, that such judgment and satisfaction could not be pleaded in bar to
the suit brought by B.

Action against Stockholder of Insolvem Bank.
Edward Cunningham, for plaintiff.
C. E. Pea,ree, for defendant.
TREAT, J. The defendant admits that, as a stockholder in the in-

solvent bank at Belleville, he became liable in the sum of $1,200,
under the double-liability law, to the creditors' of that hank. The
plaintiff, being an admitted creditor, sued defendant ;accordingly.
A few days- thereafter, and before judgment could be had 'in the ordi·
nary course, a friend of the defendant bought up outstanding 'claims
against the bank at a large discount, and, through confession of judg-
ment by·defendant, obtained full payment of the Bumof $1,200. This
iatter judgment, and satisfaction thereof, are pleaded in bar to the
-Reported by B. F. Rex, Esq" of the 8t: Louis bar.


