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Pa@nix Mur. L. Ins. Co. v. WaLraTH.
(Circiit Court, B. D. Wiscongin. January, 1883.)

REMOVAL oF CAUSE—ACT OF MARCH 8, 1875, §§ 2 AND 3—REMOVAL AFTER TRIAL
IN 8raTtE COURT. _

The meaning of sections 2 and 3 of the act of March 8, 1875, when consid-
ered together, is that where a case was pending in the state court at the time
of the passage of the act, it could be removed to the federal court if the appli~
cation for removal was thereafter scasonably made, and if it was otherwise re-
movable, notwithstanding there might have been & trial in the state court be-
fore the passage of the act. But, as to any and all cases brought in the state
court subsequent to the passage of the act, there could be no removal after a
trial in that court,

Motion to Remand Case to State Court.

Finches, Lynde & Miller, for plaintiff,

Jenkins, Elliott & Winkler, for defendant,

Dyer,J. A motion is made to remand this case to the state court,
from which it was removed to this court. The action was commenced
in July, 1880, in the eircuit court of Milwaukee county. Issue was
joined therein by the service of an answer on the twenty-sixth day of
August, 1880. The cause was duly noticed for trial for the October
term of the state court of that year, and was placed on the calendar
of that court for trial at that term, which was the first term at which
it could be tried after issue was joined therein. It was, however,
not tried at that term, but was tried at the January term, 1881, be-
fore the court and a jury, the trial resulting in a verdict for the plain-
tiff, upon which judgment was duly entered.

The original answer was a general denial, and on the irial the de-
fendant asked leave to amend his answer, but the court refused leave,
and execluded testimony which, it is understood, would have been
competent, not only under the proposed amended answer, but under
the original answer. These rulings were excepted to, and an appeal
was taken by the defendant to the supreme court of the state. That
court reversed the judgment of the eourt below, and remanded the
case for a new trial. The case was thereafter duly noticed for trial
for the May term, 1882, of the Milwaukee county cireuit court, and
was placed on the calendar for trial. Subsequently, and on the
twentieth day of May, 1882, the defendant applied for permission to
file an amended answer. The court permitted such answer to be
filed, and, as the same contained allegations constituting a counter-
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claim, the plaintiff was allowed 20 days to reply thereto, and the
cause, by order of the court, stood for trial at said May term. On
the thirty-first day of May the plaintiff served on the defendant an
order requiring him to show cause why a bill of particulars of the
defendant’s demand should not be served, and staying proceedings on
the part of the defendant until the hearing and decision of said mo-
tion. The motion was heard and denied on the sixth day of Sep-
tember, 1882, which was after the expiration of the May term of
the court. . The plaintifi was then allowed 15 days fo reply to the
defendants counter-claim. . -Before the time thus granted in which
to file & reply expired, and on the fourteenth day of September, 1882,
the plaintiff procured the cause to be removed to this court under the
removal act of 1875.

The first term of the state court at which the case ‘could be tried
after the decision of the motion for a bill of particulars and after the
plaintiff was allowed 15 days to reply to the defendant’s counter-
claim, was the October term, 1882, This being the record in the
state court, the defendant moves to remand the cause to that court
on the ground-that at the time of the removal of the same to this
court, it was not removable under the act of 1875.

Much of the argument of counsel on both sides proceeded on the
theory that the case was removable after its return from the supreme
court of the state to the court below; and in that view there was ex-
tended discussion of this question, namely: What was the first term
of the state cireuit court after the reversal of its judgment by the su-
preme court, when the case, in the then state of the record, could be .
first tried? But the vital question to be here considered lies back of
that, and is this: Was the case removable to this court under the act
of 1875 after the trial thereof in January, 18819

Before the passage of the act of 1875, there had been considerable
controversy in the courts as to the time, with reference to a trial in
the state court, when a cause could be removed. In Insurance Co.
v. Dunn, 19 Wall. 214, the court, construing the act of 1867, held
that under that act a case could be removed after a trial on the
merits, if the statute of the state, as in Ohio, where the case arose,
gave to the defeated party the right to a second trial; in other words,
that under that act a case could be removed at any time before
JSinal trial.

In the Revised Statutes (sub. 8, § 639) the words of the act of
1867 were changed from “final hearing or trial” to “trial or final
hearing,” as in the act of 1866; and then followed the aci of 1875,
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which was clearly intended to abridge the time within which suits

could be removed from the state to the federal court. Hendecker v.

Rosenbaum, 6 Fep. Rep. 98, 99. ' ' '
Section 3 of the act of March 3, 1875, provides—

“That whenever either party, or any one or more of the plaintiffs or defend-
ants entitled to remove any suit mentioned in the next preceding section,
shall desire to remove such suit from a state court to the cireuit court of ‘the
United States, he or they may make and file a petition in such suit, in such
state court, before or at the term at which said cause could be first tried;
and before the trial thereof for the removal of such suit into the circuit
court,” ete.

Then by section 2 it is provided “that any suit of a civil nature,
at law or in equity, now pending or hereafter brought in any state
court, where the matter in dispute exceeds,” etc., may be removed
into the circuit court of the United States, thus making the act ap-
ply to suits pending at the time of the passage of the act. '

The clear meaning of these two sections, when considered together,
is that where a case was pending in the state court at the time of
the passage of the act, it could be removed to the federal court if the
application for removal was thereafter seasonably made, and if it was
otherwise removable, notwithstanding there might have been a trial
in the state court before the passage of the act. But as to any and
all cases brought in the state court subsequent to the passage of the
act, there could be no removal after a trial in that court; because the
words of the statute are that the application for removal must be
made before or at the term at which the cause could be first tried,
and before the trial thereof. The language of the act means, in re-
gard to suits pending when the act was passed, the first trial after
_ the right of removal attached subsequently to the passage of the act;
(Hoadley v. San Francisco, 3 Sawy. 553-555; Hendecker v. Rosen-
bawm, supra ;) and obviously its language, in regard to suits there-
after brought, means the term after such suits are begun when a trial
could first be had. See, also, Bible Society v. Grove, 101 U. 8. 610.

The case of Hewitt v. Phelps, 105 U. S. 393, much relied on by
the learned counsel opposing this motion, it will be noticed, was one
that was pending in the state court when the removal act of 1875
was passed. It was commenced in 1869 and dismissed on final
hearing in 1874. An appeal was taken to the supreme court of -
Mississippi, the decree of dismissal was reversed, and the case came
back to the court below for further proceedings in conformity with
the opinion of the appellate court, and thereafter the case was re-
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moved to the federal court. It was, therefore, a case coming within
the second section of the act, as a case then pending, with a right of
removal existing at the time it was removed, which was before the
first term at which it could be first heard or tried after the passage of
the act, and therefore came directly within the ruling made in the
Remouval Cases, 100 U. 8. 457. 4

The case at bar was not pending when the act of 1875 was passed.
As we have seen, it was commenced in 1880. There was a trial af
the January term; 1881, of the state court. That trial was followed
by an appeal and a reversal of the judgment of the court below, and
the case came back for a new frial. Then, for the first time, there
was an application for removal. That application came too late,
because in such & case the statutory requirement is imperative that
the removal must be made before there is any trial of the suit in the
state court. As the suit was not brought in the state court until
after the act of 1875 was passed, it cannot help the party here peti-
tioning for a removal that the judgment which followed the first trial
was reversed, and that the case came back to the circuit court of the
state for a new trial. It ‘Was not removable after the October term,
1880, of the state court, and the motion to remand must be granted.

See City of Chicago v. Hutchinson, 15 FED, REp. 129; Thorne v, Towanda
Tanning Co.1d. 2893; Johnson v.Johnson, 18 FED. Rxp. 193; Darst v. City of
Peoria, 1d. 561 Cramer v. Mack,12 FED. REP. 803; Kerting v. American Oleo-
graph Co. 10 FED, REP, 17; Aldrich v. Crouch, Id. 305, and note, 307,

UniTEDp STATES . MUunrorp and others.
(Circuit Court, E. D, Virginia. April 16, 1883.)

1. VENIRE oF JURORS IN UNITED SraTER COoURTS—JURY Law OF 1879—DrnawiNe
NaMes FROM SEVERAL BoxEes.

It is not a valid ohjection to the method of summoning juries for this dis-
trict that the names are drawn from three boxes, all of them being supplied
with names by the clerk of the circuit court in conjunction with the general
jury commissioner,

2. BamMp—SEecrion 802, REv. 8F.—CoURT DIRECTING FROM WHAT Box To Draw
Nawmzs.

Section 802 of the Revised Statutes confers authority upon the court to di-
rect from what boxes the jurors should be drawn so as to be most favorable to
an impartial trial, and so as not to incur unnecessary expense, or unduly bur-
den the citizens of any part of the district with such services.




