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stowage. 'fhe libelants' evidence shows that the straining and la-
boring was due largely to the wrong stowage of railroad iron in bl<?ck
in the bottom of the ship. The claimant's evidence tends to show
that the cargo was stowed in the usual way for miscellaneous cargo,
and that the straining and laboring of the ship was caused by the
extremely heavy weather sh'e encountered on the voyage to this port.
An analysis of the evidence is not necessary; the preponderance is
in favor of the libelants. There is no dispute that the great bulk of
the Excellent's cargo was iron and steel and tin, some 1,220 tons,
and that ihis was all stored in the bottom of the ship; the iron rails
(some 730 tons) being stowed first in block, fore and aft, and locked to-
gether. And there can be no doubt that such storage increased the
labor and strain of the ship in the heavy weather encountered during
the voyage. The very best claim that can be made from the evidence
in favor of claimant is that the whole evidence leaves the matter
in doubt as to the real cause of the damage. The loss or damage in
this case being established,-and the evidence is clear on that,-the
presumption of the law is that it was occasioned by the fault of the
carrier, and the burden is on him to show that it was
a cause for which he is not responsible. The carrier has not shown
that the damage was caused solely by the heavy weather, as he
claims, or that he was excusable.
A decree should go for the libelants to the same effect as that ren-

dered in the district court, with interest from judicial demand.
In this case I have consulted Stevens on Stowage to advantage.

THE FRANCONIA, her Tackle, etc.

(Circuit Court, S. D. New York. :March 13,1883.,

1. COLLISION - BOTI{ VESSEl,S IN FAULT-SUIT BY STRANGER - PROCEEDING
JOiNTLY OR SEVERALLy-ApPORTIONMENT OF DAMAGES.
Where a tow attached to 1\ tug is sunk by a collision brought about by the

concurrent negligent acts of the tug and another vessel, the owner 6f the
cent tow or its cargo may proceed against the two joiutly,or either one
of them severally, to recover his entire damages, and no apportionment,. of the
IOSB between the offending vessels will he made, but the owner of the toW or its
cargo may resort to either or both of the offenders for his whole 1088.

2. SAME-EVIDENCE.
As the evidence in this CBse shows that while the tug was urossz",}ra favJf

the other vessel contributed to the injury by her conduct she is liable to the
owner of the tow and its cargo for his loss.
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3. SAME.
Influch a case it suffices if the libelant showfl that the condllct, of the veflqel

. proceeded against contributed to his loss, although the otht:l' vessei was grossly
in fault.

4. SAME-RAISING VESSEL-DUTY OF OWNER.
It is not generally incumbent on an owner, when hiq heen sunk

by a collision, to go to any expense whatever for thl' purpose of raising her.
In Admiralty.
The libelant was the master and owner of the canal-boat Hope,

which, together with her cargo, was lost by a collision with the
steamer Franconia, on the twenty"sixth day of November, 1878. The
canal-boa.t, carrying a cargo of coal, was in tow of the tug Markle,
and was lashed to her side. The tug was a small vessel, and the
canal-boat projected beyond the tug's bow some 30 feet. The col-
lision took place in the East river, just above Hell Gate, off Ward's
island, about 300 feet from shore, at a point nearly abreast the ine-
briate asylum. The tug and tow were bound eastward, and the
Franconia 'was coming from the eastward. The tug and tow were
going with the tide, which was running about four miles an hour, and
the tug was making, with the tide, six miles an hour. She rounded
Negro Point at the time the steamer Franconia, on a south-east
course, had passed Sunken Meadow, and was opposite the north-east
point of Ward's island. The steamer was making about six miles an
hour against the tide. The two vessels should have seen each other
half a mile off, from their relative positions. Both had their lights
burning and in proper order, but, irrespective of the lights, although
it was still dusk, it was light enough for the vessels to see each
other, being just before daybreak. The navigable channel is over 200
yards wide at the narrowest point between Negro Point and Sunken
Meadow. The tug, when she rounded the point, kept over towards
the Long Island shore and was eastward of the middle of the chan-
nel. The steamer was westward of the middle of the channel. The
vessels were on courses probably not much more than 100 feet apart,
the Franconia's course being on the port side of the tug.
Whether the vessels observed each other until they were within

three-eighths of a mile or less, is not clear, but each did see the other
when that distance apart. The man at the tug's wheel says he saw
both lights of the Franconia at the same time, while, on the part of
the Franconia, the testimony is that when first seen the red light of
the, tug was a point or so on the Franconia's port bow. The wheel-

tug wanted to pass on the starboard side of" the steamer.
thinking the tug could better control her tow on that side, owiu0 to
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the tide, and as soon as he discovered the Franconia blew two whis.
tIes, and, without getting a reply, starboarded his wheel and headed
for the Ward's island side of the channel. The Franconia did not
bear this signal, though her mate and master were in the pilot.house,
and two men were stationed forward on the lookout, but kept her
(Jourse. The men of the Franconia were doubtless somewhat occupied
in observing the schooner Duryea, which was about a hundred yards
in advance of the Markle, bound eastward, running on a north-
east course, and was on the port quarter of the Markle. She evi-
dently wanted to pass inside the Franconia, and the latter starbo8Jrded
slightly to give the schooner 'a wider berth, passed her Oil her star-
board side, and parted again to recover her own course. Atthis
point of time the tug, which had kept on under her starboard wheel
and had been swinging over towards the Ward's island shore, put
her wheel hard starboard and blew two whistles. The vessels. were
then not more than 300 feet apart. The tug was heading sharply
across the steamer's bow. The steamer responded with a, single
blast of her whistle, and then reversed her engines,
but struck the tug on the starboard bow near the stem, and Ulen· the
tow, parting their fastenings, and injuring both so that they sunk
within 15 minutes. She had a double engine and readily obeyed hel;
helm, and at her ordinary speed could reverse ana avoid a collision
by proper exertion when 300 feet distant. . Against the tide she could
have completely reversed within 250 feet. The
on her way without stopping to render assistance. The crew of the
tug and tow were rescued by the boat of the schooner Duryea. The
value of the Hope, her furniture, cargo, and freight money, with in-
terest to the time of the decree in the district court, amounted to the
sum of $2,329.33.
Edward D. McCarthy, for libelant and appellee.
Beebe, TVileox d; Hobbs, for claimant and appellant.
WALLACE, J. If there was any fault on the part of the Franconia

which contributed to the injury of the boat, the libelant,
as the owner of the tow and innocent of fault, is entitled to pursue
the Franconia. Assuming that the tug responsible for
bringing about the situation in which. the collision took place, the
steamer must, nevertheless, respond to the libelant for the damages
he sustained, if the exercise of due care upon her part would have
prevented the ultimate consequences. At law, the party injured by
the concurring negligent acts of two or more wrong-doers may pro-
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oeed against all of them jointly, or anyone of them severally, and
recover 'his ent,ire damages. And, as to an innocent tow, or as to
cargo not owned by one of the two offending vessels, the same right
exists in admiralty, and an apportionment of the loss on principles
of admiralty between the offending vessels will not be made, but the
owner of the tow or the cargo may resort to either or both of the
offenders for his whole loss. The Atlas, 93 U. S. 302; The Alabama
and Gamecock, 92 U. S. 695.
There was no possible excuse for the collision here. Both the tug

and the steamer should have seen each other and l'egulated their con-
duct,in view of the situation, when they were half a mile apart. They
were in a dangerous channel, with a strong tide, but had abundant
room and opportunity to avoid a hazardous conjuncture. They did
see each other, at a time when it was sufficiently light to observe each
other's movements accurately, when they were three-eighths of a mile
apart, if not further. That the tug was in fault, and reprehensively
so, in making for the starboard of the steamer, contrary to the usual
custom of navigation of the river, and without waiting for the steamer's
asseriting signal to such a course, cannot be doubted, and is not se·
riously disputed. But the proofs are cogent that the tug made for
the steamer's starboard and maintained this course from the time
she gave the first two blasts of her whistle, and when the vessels
were at least1a quarter of a mile apart. As the steamer then had
ample time and room to avoid collision, if she had noticed the tug's
movements, it must follow that she was culpable, unless there was a
later and sudden change on the part of the tug which the steamer
had no reason to anticipate, and when it was too late for the steamer
to act judiciously. It was peculiarly the duty of the steamer to be
vigilant, as she was proceeding against the tide, and her movements
could be more readily controlled than could those of the tug. The
Galatea, 92 U. S. 439. The proofs do not show such a sudden change
of course on the part of the tug. That she put her wheel hard star-
board when within 300 feet of the steamer, supposing a collision to be
otherwise unavoidable, and thereby threw herself more directly across
the steamer's bow, is true. Possibly, if she had not done this, there
would not have been a collision; but the steamer, as well as the tug,
was in fault for permitting a situation to exist which was so hazard.
ous that an error of judgment on the part of either vessel might prove
fatal.
The truth, probably, is that the steamer saw the tug first after the
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latter rounded the point, and before concluded to go to the steam-
er's starboard; that the steamer relied upon the tug's observance of
the usual custom of keeping to the right when meeting a steamer at
that part of the river on the flooel-tide, also upon the observance of
the rules of the supervising inspectors which enjoined that duty upon
her in the absence of signals given and responded to to the contrary;
and relying upon this conduct on the part of the tug, and assuming
from the tug's position that she did not require special observation,
the steamer's attention was directed to the schooner Du.ryea, until,
passing that vessel, her attention was again directed to the tug, when
it was too late for cool action and careful judgment on the part of
either the tug or the steamer. This theory is cogently enforced by
the fact that the steamer did not hear the signals of the tug when
the latter first concluded to pass on the steamer's starboard i signals
which certainly were given, and which the steamer ought to have
heard. If, when she ported while passing the Duryea to regain her
former course, the steamer had observed the tug with care and had
starboarded, the collision might have been avoided. Not having done
this, although the collision might not have taken place without the
tug's further error, the steamer was in fault because she assisted in
bringing about a critical situation in which an error of judgment on
the part of either vessel might be expected and could not be repaired.
Resting the decision of the case upon this view of the facts, it is

unnecessary to inquire whether there was further fault on the part of
the steamer which contributed to the collision. As the tug was
grossly in fault,if this were a controversy between her and the steamer
she would be held rigidly to the rule requiring a veasel guilty of neg
ligence to show affirmatively that the collision was not the conse·
quence of her own negligence. The libelant, however, occupies the
position of a stranger to the tug, and it suffices if he shows that the
conduct of the steamer contributed to his loss. '
There is no merit in the point made by the appellant that it was

the duty of the libelant to raise his boat if practicable after she sunk,
and, not having done so, cannot recover upon a theory of a total loss
of boat and cargo. There is no peculiar state of facts disclosed by
the proofs to impose on the libelant the duty of an attempt to raise
the boat and cargo. At the place where the boat sunk the water was
so deep and the current so swift that it was highly probable that such
an attempt would only subject the libelant to an additional loss. It
is not generally incumbent upon the owner, when his vessel has been
sunk by a collision, to go to any expense whatever for ,the purpose of
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raIsmg ner, (The Columbus, 3 W. Rob. 158,) and the facts here do,
not present an exceptional case. . .
The decree of the district court. is affirmed, wIth mterest upon the

damages and costs.

THE DAVID Dows.

(Dl.8trlct Gaurt, N. D. New York. 1883.)

1. ADMIRATJI'Y LAW-COLLTSION AT SEA--INEVTTABLE ACCIDENT.
A collision of vessels in a severe and sudden gale, which, by proper and

sklllful seamanship in conformity with the rules of maritime law, might have
been. avoided, is not fairly attributable to inevitable accident.

2. SAME-BuRDEN OF. PROOF.
The burden of proof, in an action to recover for loss cansed by a collision at

sea, rests with' 'the libelants, who must establish the atlinmitive by a fair pre-
ponderance of evidence.

8. SAME.....DIVISION OF Loss IN CERTAIN CASES.
W;itere a collision by vessels was owing to the negligence of eacb, though it

may be in unequal degrees, the loss should not fall wholly upon one. The law
provides for a division of loss in three cases: Where the fault is inscrutable;
where there is no fault on either side; and when both parties are guilty of neg-
ligence.,

4..6AM:E-OONTRIBUTORY NEGLIGENCE--Rm,E IN ADMIRALTY.
, The rule of the common law that contributory negligence prevents a reeov-
eryis not applicable inadmil'alty.

In Admiralty.
Benjamin H. Willimlls and George S. Potter, for libelants.
George B. Hibbard, Edward Bissell, and W. S. Thurstin, for claim-

ant.
COXE, J. This is a oollision case. The libel was filed by the own-

ers of the schooner Charles K. Nims, alleging that their vessel, with
her cargo, was sunk and totally destroyed by reason of the negli-
gence and unskillful seamanship of the officers and orewof the, David
Dows.
The Nimswas a three-masted schooner, 163 feet in length and 493

tons burden. The Dows is a five-masted vessel, 265 feet in length,
1,418 tons burden, and has two center boards.
On the evening of September 10,1881, the two vessels and a third

-the John B. Merrill-were sailing down Lake Erie, near Point
Pelee island, bound for Buffalo. All three were on the starboard
tack, sailing parallel courses, E. by S. t S. The wind was S. or S.
by W. The Dows was ahead of the Nims a half or three-quarters of


