
112 FEDERAL REPORTER.

the plea, the error was inadvertently made, the name of an unqual-
ified juror in the box or the presence of an unqualified perBon among
the jurors presented, who was not impaneled, gives no ground for
challenge to the array, but only to the individual jurol,".
I think the fact that this same statute authorizes the courts of the

United States, in their discretion, to order their jurors to be drawn
from the boxes of the state courts, where for the most part the test-
ing of qualifications is left to the court at the time of the production
and impaneling of the jurors, is a distinct ground for concluding
that so far as this requirement touches the commissioner and clerk
it was to be their guide, and not the absolute condition upon which
the validity of their wotk depended.
I have 'spoken of the ineligible jurors only because if' the n:umber

of those who were dead is deducted from the number of names in
the box, there still remains the required number; but it should be
said: If it could be ground of objection to the array that an eligible
person had died after his name was placed in the jury box, it would
be a still stronger ground of objection that he had died after he had
been drawn; and this has never been held to be ground of challenge.
The effect of death, in law, upon the jury box is that which it is

upon the body of the county; it is presumed to operate impartially;
and a jury-list legally selected could not be rendered illegal because
of the occurrence of death. The fairness which congress aimed at
was such as "falls to the lot of humanity;" aud in presumption of
law a list would not be affected by the happening of an event which
is the result of necessary laws, and which comes to all.
The demurrer to the plea is sustained, and the plea adjudged bad,

and it is ordered that the prisoners' plead to the indictment.

UNITED STATES V. WRIGHT and others.'"
(Circuit Court, E. D. Louisiana. March,1883.)

1. CRIMINAL LAW-BURDEN OF PROOF.
In criminal causes, not only is the burden upon the prosecution to establish

the guilt of the accused, but in order to justify a verdict of guilty, the jury must
be satisfied beyond a reasonable doubt that every fact material for the convic-
tion has been established.

2, SAME-REASONABLE DOUBT.
The proof must exclude reasonahle doubt; not a'] nOllllt. The

meaning of this exprcssion is that the jury, in order to l'ewlcr a vcrdict of
ol'ted by Joseph P. HOI'llOl', Esq. of the Kew Ol'leans t.ar.
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guilty, must find the facts to be established to such a degree of certainty as they
would regard as sufficient in the important affairs of life.

a. INDICTED UNDER AN ALIAS.
The meaning of a defendant being indicted under an alias is, that he is

described in the indictment under one name, otherwise called another name.
H the jury find as a fact that the accused's name is as set forth in the indict-
ment, and that he acted as charged under the alias name, then the description
in t,he indi.ctment is such as conforms sufficiently to the facts.

4. SAME-REV. ST. §§ 5515, 5522.
These faets are to be estahlished: (1) That tb,e defendants were officers ot an

election, namely, commissioners; (2) that the election was for a member of
congress of the United States; (3) that they made fraudulent additions of
names of persons not voting for representative to congress to a list which they
were by law reqUIred to keep. (4) As to the addition of names, the proof must be
of at least one of the names charged as added, it need not be of all; (5) the addi-
tion must have been fraudulently made i (6) the names must have been added
with regard to the election of a member of congress, and with the intent to
affect the election of a member of congress and its result..
The proof must' 1)e that the additions were made by the defendants them.

selves, i. e., by one of them, in the preseuce and with the assent of the other
two, or by some person in the presence and with the assent of the three defend-
ants, and with the common guilty knowledge. and with the common intent, to
affect the congressional election.

Indictment under sections 5515, 5522, Rev. St.
Albert H. Leonard, U. S. Atty., and Charles E. Woods, Asst. U. S.

Atty., for the'Government.
John D. Bouse, William Grant: and J. Ward Gurley, Jr., for defend·

ants.
BILLINGS, J., (charging In all that has pertained to the pre·.

liminaries of this trial, in the J.ppointment of the jury commission·
ers and the selection of the jury, and throughout the trial itself, the
oourt has sought to oarry out the letter and spirit of the law; to oon·
oede to either party every right,and to withhold every undue advantage,
so that an impartial and just result might be reached; and the case
is now to be consigned exclusively to you, and it is delivered over to
you in the same spirit. The court has no wish save that a result may
be reached without fear or favor. The court is not the keeper of the
conscience of the jury; the responsibility of fairly pronouncing upon
the evidence rests upon the jury.
The oourt will proceed to lay down the principles of law and rules

of evidence which should govern you in the cbrisideration of the
As to the degree of proof, i. e., as to the certainty of belief on the

part of the jurors, in civil causes, i. e., where rights of property
are being tried between man and man, the rule is that a mere pre.
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ponderance of proof in favor of the party who is required to establish
a fact or an issue satisfies the law and authorizes a verdict in his
favor. But in criminal causes, i. e., where the public, as represented
by the government, are, as here, prosecuting individuals for an alleged
crime, not only is the burden upon the prosecution to establish the
guilt of the accused, but in order to justify a verdict of guilty, the
jury must be satisfied, beyond a reasonable doubt, that every fact
material for the conviction has been established. The proof must
exclude reasonable doubt; not necessarily all doubt. The meaning of
this expression is that the jury, in order to render a verdict of guilty,
must find the facts to be established to such a degree of certainty as
they would regard as sufficient in the important affairs of life.
One of the defendants is indicted under an alias. He is named as

Owen Short, alias John Short. The meaning of this expression is
that he is described in the indictment as Owen Short, otherwise called
John Short. The oath preceding the so-called poll or voting list is
signed Owen Short, and there was evidence introduced tending to
show that the prisoner, whose surname is Short, signed that signa-
ture. There is the testimony of his father and other witnesses that
his Christian name is John. If the jury find as a fact that his real
Christian and surname are John Short, and that he signed the oath
and acted as commissioner as Owen Short, then the description in
the indictment is such as conforms sufficiently to the facts.
The indictment charges that the defendants were officers of an

election held. at a certain precinct in the city of New Orle.ans on the
seventh day of November, A. D. 1882, for a member of congress, and
that they, "heing then and there officers of said election, witb.intent
then and to affect said election in its result," "did acts nnau··
thorized in this that they, being required to keep a list of the persons
then and there voting, and to swear to said list as correct, did then
and there add to said list the names of persons not voting." These
facts are to he established:

(1) That the defendahts were officers of an election, namely, commissioners.
If you find that tile defendants were appointed either by the superVisor of
registration, or that two of them and one other person were appointed by him,
and that one other so appointed was absent, and in his absence one of the de-
fendants acted with the consent of the other two, then, under the law, the
three were commissioned.
(2) 'rhat the election was for a member oi congress of theUnited Sbttes.

If the jury find that the booth or voting place was both for municipal officers
and for a member of congress; that there was at said place abox in which,
'LGcording to the law of Louisiana, votes for a member of congr.ess were de-
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posited. and another box in which were deposited votes for the municipal offi-
eel's; that over this voting place and in the reception of votes, in both those
boxes, the defendants presided as commissioners; and the Yoting for a member
of congress was in time and place according to the law of the state of Louisi-
ana, then the defendants were commissioners of election for a member of con-
gl'ess; .
(3) That they made fraudulent additions of names of persons not voting

for representative for congress to a list, which they were by law required _, to
keep. I instrnct you that the law required them to keep a list! of voters who
voted; that this court has no jurisdiction to inqnire as to any poll list which
was kept exclusively for those voting for municipal officers. But if tIle jury
find that the list of voters kept by the defendants was kept and used by them
as a list of Yoters who had voted both for a member of congress and the mu-
nicipal officers, then it wasin law a list of voterd of those who had voted for
a member of congress.
(4) As to the addition of names If the jury find that the defendants fmud-

ulently placed upon -the list of those who voted the names of persons who
had not voted, whether the fraudulent names were inserted among the names
of the actual voters, or Where subjoined after those names, such an increase
was an addition, so far as relates to the number of additions. The proof must
be of. at least one of the names charged as added; it need not be of' all.
(5) The adaition must have been fraudulently made, i. e., it must have been

Inade by the defendants of persons who had not vote{}, and Who they knew
had not voted.
(6) The names must have been added with regard to the election of a mem-

ber of congress, and with the intent to affect the election of a member of con-
gress and its re,sult. To find this allegation to be proved the jury must find
that the defendants fraudulently added names to the list of those who had
Yoted, and that such addition to the poll list was intended by the defendants
to affect the election and result of the election of a member of congress. If
they find that there WtlS a fraudulent addition, and that the addition of names
, upon the list was intended to affect botb municipal and congressional election.
and the result of both electiolls, they would find that the prohibited intent
was established.

As to the participation which must be shown on the part of the
several defendants in the acts charged, the allegation in the indict-
ment is that the defendants added. The proof to establish this part
of the government's case must be that the additions were made by
defendants themselves, i. e., by one Qf them, in the presence and
with the a.ssent of the other two, or by some person in the presence
and with the assent of the three defendants, and with the common
guilty knowledge and with the common intent, to affect the cPIigres-
sional election. '
This is a politiclil case in so far that it presents the question

whether the law has been violMed in the conduct of a political alec-
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tion. On the one hand, you should be influenced to convict by no
facts or impressions independent of the evidence, and by no thought
of the result of such a verdict; on the other hand, if the evidence has
satisfied you beyond a reasonable doubt of the 'guilt of the accused,
in manner and form as charged, no consideration should deter you
from finding them guiity. The rights of the accused and the public
rights should be regarded impartially and fearlessly.

The jury returned a verdict of "not guilty."

UNITED STATES V. BADER and others.·

lCircuit Court, E. n. Louisiana. 1883.)

1. REV. ST. H 5515, 5522.
Conl!:ress had power to prohibit, and tollow wttn penal conseqnences. the do-

ing, by the officers of election for members of congress, of any act unauthorized,
with the intent to IIffect any election or its result.
Ere parte Siebold, 100 U. 373, followed.
Ere parte Olarke, 100 U. S. 399, followed.

2. SAllE-STATE LAWS AND OFFICERS.
The state officers and state laws on the subject of election of members of

congress, having been adopted by the United States, become pro tanto officers
and laws of congress, and the conclusion of the indictment is the proper one,
that the entire offense is against the form of the federal statute.

3. SAME-INDICTMENT.
The indictment charged that the defendants were officers of an election held

at a certain prednct in the city of New Orleans on the seventh day of Novem-
ber, A. D. 1882, for a member of congress, and that they, "heing then and
there officers of said election, with intent then and there to affect said election
and its result," "did acts unauthorized, in this: that they, being required to
keep a list of the persons then and there voting, and to swear to said list'as
correct, did then and there add to said list." Held good, and that it was un·
necessary that there shOllld have been added the words, "which they then
and there, as such officers as aforesaid, ,kept."

On Demurrer to Indictment.
Albert H. Leonard, U. S. Atty., and Charles E. Wood, Asst. U. S.

Atty., for the Government. .
Johli D. Rouse, William Grant,and J. Ward Gurle1/, Jr., for defend·

ants.

'Jl'Hcported by Joseph P. Hornor, Esq., of the Orleans bar.


