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Lice in this regard, and in this very case allowed testimony. to be
admitted after the arguments were closed; but after verdict such
indulgence would be fatal to a. sound and wholesome administra-
tion of the rules of law. Young v. Stringer, 5 Hayw. 31; Tabler v.
Connor, 1 Baxt. 197. It is sufficient to say that this evidence should
have been put in possession of the local attorney long before the
trial, and certainly should have been on hand at that time. The ex-
cuse offered is insufficient. This proof would show all the notice the'
most rigid ruling could require, but on 8 new trial the verdict mighi
well be the same on the ground of collusi()n.
Overrule the motion.

see Bobim016 v. c. B. 00.9 JED. . .,"

FISHER and another tI. KELSEY and another.-

(Oircuit Oourt, E. D. MillOWl'i. April 10,1888,)

1. LuBIL1T1' O. ImnI:BEPBR8 FOR THEIl'T OF MEROHANDI8B FOR ,SALE-RET. ST.
Mo. J 6785.
Section 5785 of the Revised Statutes of MIssouri does not apply to articles of

goldmanufacture kept by a guest for sale.
I. SAME-REv. &r. Mo. J 5786.

Wb,ere a statute provides that no innkeeper shall be liable for the loss of any
merchandise for sale or sample belonging to a guest unless the guest shall gIve
him written notice of having such merchandise for sale or sample in hispos-
session after entering the inn, and furthermore provides that the innkeeper
shall not be compelled to receive guests with merchandise for sale or sample in
their possession, a notice in 1JYI'iting is absolutely necessary to fix an innkeep-
er's responsibility, and he waives nothing by admitting a guest whom he knows
has merchandise for sale or sample in his possession.

8, SAME-COMMON-LAW LIABILITY.
Whether the common-law liability of innkeepel'l extends to merchandise for

sale or sample, qU(lff'6.

This is a suit to recover the value of a large quantity of jewelry
stolen from a salesman in the pla.intiff's employ who was stopping
at the time at a hotel kept by the defendants, known as the Planters'
House. The jewelry was stolen from the salesman's room, where it
was kept for sale, by a person unconnected with the house. Evi-
dence was introduced by the plaintiffs tending to show that the de-
fendants knew the occupation of the plaintiffs' salesman when they
*Reported by B. F. Itex, Esq.• of the St. Louis bal',
Affirmed. Bee 7 Sup. Ct.·Rep. 1129.
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him as a guest, and knew that he had jewelry for sale in his
possession.. There was no evidence, however, that any wl'itten notice
was given by the salesman that he had any merchandise for sale
with him. Evidence was introduced 011 behalf of the defendants
tending to show that the requirements of section 5785 of the Revised
Statutes of Missouri had b.een fully complied with as to posting no-
tices, etc.
The Missouri statutes upon the subject of the liabilities of mn-

keepers are as follows, viz.:

"Sec. 5785. No innkeeper in this state who shall constantly have in his inn
an iron safe, in good order, and suitable for the safe custody of money, jew-
elry, and articles of gold and silver manufacture, and of the like, and shall
keep a copy of this chapter printed by itself in large, plain English type, and
framed, constantly and conspicuously suspended in the office, bar-room, saloon,
reading, sitting, and parlor room of his inn, and also a copy printed by itself
in ordinary-sized, plain English type, posted upon the inside of the entrance
door of every public sleeping room of his inn, shall be liable for the loss of any
such articles aforesaid, suffered by any guest, unlesi:l such guest shall have
first offered to deliver such propert)· lost by him to such innkeeper, for cus-
tody, in such iron safe•. and such innkeeper shall have refused or omitted to
take it and deposit it in such safe for its custody, and to give such guest a
receipt therefor.
"Sec. 5786. No innkeeper in this state * '" '" shall he liable for the

loss of any merchandise for sale or sample belonging to a guest, unless the
guest shall have given written notice of having such merchandise for sale or
sample in his possession after entering the inn, nor shall the innkeeper he
compelled to receive such guest with merchandise for sale or sample; out
innkeepers shall be liable for the losses of their gnests, caused by the theft
of such innkeeper or his servants, anything herein to the contrary notwith-
standing."
Laws 1872, p. 55, § 1.

After the question as to the proper interpretation of said clauses of
the Missouri statntes had been argued, and before charging the jury,
the court said, per MCCRARY, J.:
Gentlemen The act of 1872 brings in an entirely new element.

Previous acts required the posting up of these notices in the public
rooms and sleeping rooms of a hotel, but there was nothing in these
acts prior to 1872 that applied to the case of a traveling merchant,
or a man going about the country with merchandise for sale, and who
came into a hotel with merchandise for sale, and there engaged in
the business of selling the merchandise itself, or selling by sample.
We all know that this mode of disposing of merchandise has, of

late years, become a great business. I snppose that a very large pro-
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portion of the selling of merchandise of all descriptions is now done
by this method of sending agents throughout the country, who carry
with them samples of goods they propose to sell, or, in some cases,
carry the goods which they propose to sell, where the articles are not
too cumbersome. Where it is convenient for them to do so, they will
carry the articles themselves; otherwise, .they oarry samples and sell
by sample.
Now it is evident that the liabilities and responsibilities of. inn-

keepers would be very great indeed if they are held liable for all the
goods, under this system of transacting oommercial busin'ess, that
are brought into the hotel. Whether they would be liable---":'whether
innkeepers would be liable at common law in such a case as
is, to my mind, a very doubtful question. I h'ave always understood
that the liability of an innkeeper was substantially that of a com·
mon carrier. It extends to the ordinary baggage that a traveler carries
with him. Of course, what is baggage is a question depending very
much upon circumstances, the condition of the person who is travel· '
ing, his station in life, and all that thing. But I have never under-
stood that the liability of an innkeeper could be carried at common
law so as to make him responsible for merchandise a traveler
in his room at the for purposes of trade and traffic. That
may be the law; I will not say it is not, because it does notarise
now; but if it be the law, or be the common law, it is perfectlyap-
parent that the legislature of Missouri has undertaken to change it,
and has done so by this act of 1872, which, as I have said, is an in-

thing, a new provision, not a mere modification or change
of any of the provisions of the old statute, but a new regulation, ap.
plying to a different state of things. It declares that "nO innkeeper
in this state shall be liable for the loss of any baggage or other prop-
erty of a guest caused by fire not intentionally introduced by the inn-
keeper or his servants." That has nothing to do, of course, with this
case, but it serves to show that the legislature introduced into the
laws on this subject a new and independent provision:
" Nor shall he be liable for the loss of any merchandise for sale or sample

belonging to a guest, unless the guest shall have given written notice of hav-
ing such articles for sale after entering the inn, nor shall the innkeeper be
compelled to receive such guests with merchandise for sale or sample. But
innkeepers shall be liable for losses of their guests caused by the theft ,,<Yfsuch
innkeeper or his servants, anything herein to the contrary notwithstanding."

Now, if I understand the force and effect of that statute, it is that
the traveler who comes to a hotel with merchandise for sale or sam-
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pIe, a room a hotel for the purpose of exhibiting and
dealing in it, must give to the innkeeper written notice that he has
that property with him in order to make the innkeeper liable for it.
That being 1>0, there being no evidence here at all tending to show
that any such written notice was given, that is the end of this case.
We are asked to say that statute does not require written notice.

The court could not say that. It is not for the court to say what the
purpose of the legislature may have been, but it is fail to presume
that its intention was to have the evidence of such notice in such
shape that it could not admit of any question of doubt. The reason
for it, I think, is tolerably apparent. While the innkeeper may, in
some cases, know what his guest has, as a general rule he will not
know. He may know that he has merchandise, but may not know
what it is. He may not know what its character or quality is; he
may not know that he has merchandise at all, and very great diffi-
culties would arise, as a matter of course, if it was left a question
whether he had notice of any kind.
But, whatever the reason may have been, the legislature has said

very plainly that it must be written notice j and, even if this was to
be· construed as a statute in contravention of the common law, and
therefore to be strictly construed, we cannot construe it by striking
out anything in it. It must be read as it stands.
With regard to the question whether there is any evidence of waiver

here that ought togo to the jury, I have no difficulty at all upon that
subject. .The innkeeper under t.hat act waives nothing because he
knows that the guest had merchandise. He knows that he has the
merchandise, but he also knows that if the guest intends to hold him
liable he must give him the notice. The innkeeper waives nothing
if he does not fail to do his duty under the act. If he observes his
ohligation as prescribed by the act, it certainly cannot be held that
he has waived anything.
This is an interesting and important case, and I apprehend that

yon will want to have the question settled by the supreme conrt, and
I be very glad to have you do so;· but, with the view I hold, I
must give the instruc;tions asked.
J. B. Woodward and Krum ci Krum, for plaintiff.
Noble ciOrrick, fordefendallt.
MCCRARY, J., (charging jury O'T'ally.) At the time in the petition.

mentioned as that at which the complained of are stated to
have occurred, no innkeeper in the state of Missouri was liable for
the loss of any merchandise for sale or sample, belonging to a guest, .
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unless the guest should have given'him' written notice of having
such merchandise' for sale or sample in his possession after enter-
ing the inn, unless the loss totha guest was caused by the theft
of the innkeeper or his servants; and inasmuch as the evidence
here shows that these goods were kept in the hotel for sale or sample,
and there is no evidence tending to show that there was any such
written notice as the statute requires, and no evidence tending to
show that the theft was caused by the innkeeper or his servants, it
follows that you must return a verdict for the defendant, and this you
can do without leaving your seats.

CRANDALL and others v. GOODRICH 'fRANSPORTATION Co.

(Uircuit Oou,.t, E. D. Wi8conlin. March, 1883.)

1. PARTIEs-A.CTION FOR NEGLIGENT BURNING OF HOUSE-OWNER AND 1N8trR-
JilR8 A8 JOINT PLA.INTIFF8.
In an action to recover the value of a building destroyed by a fire caus.ed by

the alleged negligence of defendant, the owner of the building and an Insur-
ance company that has paid the amount of insurance on such building and
taken an assignment of the claim from the owner to extent, may join as
parties to the action when the value of the house exceeds the amount for which
it was insured.

2. NEGJ,TGENCE-DEFINITION OF.
Negligence is the omission to do something which a reasonable man, guided

by those considerations which ordinarily regulate the conduct of human affairs,
would do, or doing something which a prudent and reasonable man would not
do. It must he determined in all cases by reference to the situation and
. ItnowledJ!e of the parties under all the attendant circumstances.

a. SAllE-BURDEN OF PROOF.
In an action for negligence the presumption is that due CIlre was exercised,

and the burden of proof is upon the plaintUf to show by a preponderance I)f
credible evidence that the nefcndant has been guilty of negligence. .He must
satisfy the jury that defendant by some act or omission violated some duty,
and that such violation caused the injury 'complained of.

4. SAME-FIRE CAUSED BY DEFENDANT's NEGLIGENCE-NEGLIGENCE OF OWNER
-Loss OF ADJOINING HouSE. '
Where a building has been set on tire by rellson of the negligence of defend-

ant, and the tire has extended to and destroyed a house belonging to plaintiff
near by, negligence on the part of 'the owner of the building tirst burned will
not of itself relieve the defendant from liability for negligence; for where
an injury is the result of two concurring causes, the party responsible for one
of these causes is not exempt from liability because the perdon who is respon-
sible for the other cause may be equally culpable.

5. SAME-PROXIMATE CAUSE.
Where a planing-mill is set on tire by sparks from a st.PlImer which escaped

because of the negligence of the oWner of the boat, or'tJ!ooSc in charge of 1


