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mortgage securing the bonds, if the bonds had been genuine, as both
parties supposed. The hardship of this case leads me further to say
that now transaction or compromise is the most appropriate remedy
to apply to it.
Let the verdict and judgment rendered in this case be set aside,

and a new trial ordered.
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L CONFEDERATE TO SELL AND DELIVER-SUIT FOR BREACH.
As the bonds of the confederate states have been declared illegal by the four-

teenth amendment to the constitution of the United States, a contract for the
sale and delivery of such bonds at a rate per 1,000, entered into since
the war, is void, and a suit for damages for a failure to deliver as promised can-
not be maintained. .

2. CONTlucT-CmIBIDERATION-lLLEGALTRANBACTION.
When a contract is connected by its consideration with an illegal transaction,

a conrt of justice will not aid its enforcement. .

At Law. Heard on detnurrer to plea. The opinion states the
case sufficiently.
Bragg J; Tlwrington, for plaintiffs.
Rice J; Wiley, for defendant.
BRUCE, J. This suit is brollght for damages for the breach of a

contract of sale of 200 bonds, of the numerical value of $200,000,
which the plaintiffs allege they purchased of the defendant at the
rate and priee of four dollars per thousand, to be deliV'ered to
tiffs by the twenty-ninth day of October, 1881, which the
failed to do, to the 'damage of the plaintiffs in the sum of $1,500.
The plea is the general issue, and a special plea to which the de-

murrer is dIrected, which alleges-
"That the contract sued'on was b'ased upon the sate by defendant for:filture
delivery to plaintiffs of certkiuobligations, commonly called confederate cou-
pon bonds, that were issued ,by a combination called the souther,u. states of
America, in open and avowed renun<!iatioq of the authority pf tnegovem.
ment of -the United States, and for the express purpose of making war against
and overthrowiqg the lawfulgovernn;tent of the said United States; that !3,aid
contract. which is the foundation of this suit, was an illegal tranflactioo, op-
posed to public polieiand void; anil that the consideration ot said eorttf,act is
illegal, under the principles of public Policy, the constitution of the United
StaLes, and the laws of congress. * * *..
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To this plea. a demurrer is interposed, and the question raised. by
the demurrer is whether the fll.cts stated in the plea constitute a de-
fense to the action.
The question, then, is, can a contract for the purchase of confed·

erate coupon bonds and an undertaking to deliver them be enforced, or
will the court entertain a suit to recover damages against a party for
a failure to comply with the terms of a contract for such bonds or
obligations? That the bonds themselves are void there can be no
question, for they were issued in violation of public policy, and by a
pretended government asserting itself in hostility to the lawful gov-
ernment of the United States, which has long since ceased to have
any actual existence, and never had any legal or rightful existence,
as determined by the final arbitrament of war.•Not only so, but
after the war of the rebellion, and after the so-called government of
the confederate states of America, under the authority of which these
bonds were issued, had to have any actual existence, the con-
stitution of the United States was amended, and by 'Section 4 of the
fourteenth amendment of the same it is provided:
"The validity of the public debt of the United authorized by law,

including debts incurred for payment of pensions and bounties for services in
suppressing t,he insurrection or rebellion, shall not be questioned; but neither
the United States nor any state shall assume or pay any debt or obligation
incurred in aid of insurrection or rebellion against the United States, or any
lllaim for the loss or emancipation of any slave, but aU such debts, obligations,
and claims shall be held illegal and void."

The bonds in question, then, are illegal and void by the consti-
tution of the United States. But' it is said, and the argument is,
that this suit is not brought upon the illegal and void bonds or obliga-
tions, but is brought upon a separate and independent contract,
which not tainted with the illegal character of the bonds for the
sale and delivery of which the contract upon which the suit is broLlght
was made. True, the suit is not upon the bonds, but it is on a. con-
tract for the sale and delivery of bonds, which bonds, by the constitu-
tion of the United States, must be held illegal and void. What,
then, is there to support the promise and undertaking of the defend-
ant to sell and deliver the void bonds?
The defendant, by the terms of the contract, was to receive four

dollars per 1,000 for the bonds. He failed to deliver them Rccording
to his undertaking and promise, and .to recoveJ:. damages against him
for this breach of his contract this Buit is brought. If the defendant
had delivered these void and illegal oJligntions and taken a note or
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-other written obligation for the price, can it be maintained that the
obligation would be good as a separate and independent contract,
though the entire consideration for which it was givenwas illegal and
void? In Rllch a case, the note might be said to be collateral to the.
illegal obliga.tion and one remo. d from it, so that it is not infected
with the taint which inheres in the bonds for which it was given; but
'WW' can a contract or obligation be separated from the consideration
upon which it is made? And while a promissory note or written obli-
gation is prima facie evidence of a good and valuable con'sideration,
jet, if such consideration is, in fact, illegal, and shown to be. so,
note cannot be enforced, for it is without consideration to support the
promise.
If it be correot, then, that the sale., and delivery of the obligations

in question could not support a promise to pay for them, it follows
that the failure to deliver according to promise cannot raise any im-
plied promise such as would SUppOl·t a suit for damages oJ,J account of
such failure. This view of the subject is supported. by the supreme
-court of the United States in the oase of Hanauerv.Doane, 12 Wall.. ,
34:3; Hanauer v. Woodruff, 15 Wall. 439; Sprottv.;.u.S. 20 Wall.
459•
. In the case of Hanauer v. Woodruff, oited supra, the courtsay-s:
"The contract sued on is not the same· but a different contract, yet'it is

·connected with that contract by the fact that the bonds constitute its
sideration. '" '" '" It thtisdraws to itself the illegality of the original
transaction. '" '" '" When. a contract is thus connected. by its considera-
tion. with an illegal transaction, a court of justice will not aid its
ment." '.'

The plaintiff relies upon the authority of Thorington v. Smith, 8
Wall. 1. That was a case where property had been sold in 1864,
while the war was flagrant. ,The property was real estate. A portion
of the purchase money was paid in confederate treasury not.es, whiGh
was the currency, and substantially the only currency,
at the the time here, in Montgomery, Alabama., where
took place and where all the parties resided at the time. A note was
given for the unpaid portion of the purchase money, $10.,006,
after the war ended and the confederate states of America passed!(ljlt
of existence, suit.was brought for the unpaid portion of the,pllrcbase
money of the property, and the question was whether the
be enforced. The transaction of sale of which it was a part was in con-
federate treasury notes, and it was proposed to be .shown that it w,as
the of parties that the note also was to paid



56 FEDERAL REPORTE&

the same currency. The court held that such contracts could be en-
forced in the courts of the United States, after the restoration of peace;
"to the extent of their just obligation," but the opinion of the court
shows that this result was reached, not because of any recognition of
confederate treasury notes as of any just and valid obligation, or that
transactions based upon such currency should be upheld, except as
to persons residing within confederate lines, and where such currency
was the only currency in which exchanges in the common transactions
of life could be made; and in: speaking of such currency the court-
said in that case: "It must be regarded, therefore, as a currency im-
posed upon the community by irresistible force."
This case of TIll'" Jgton v. Smith is commented on in the subsequent

cuse, Hanauer v. Woodruff, cited above, which was a suit on a prom-
issory note, dated at Memphis, Tennessee, December 22, 1861, the
consideration of which was bonds issued by the authority of the con-
vention of Arkansas which attempted to carry the state out of the
Union, for the purpose of supporting the war levied by the insur-
rectionary, bodies then the state against the federal
government. In that case the court held that the bonds did not
constitute a valid consideration for the note sued on, even though
bonds of that character were used as a circulating medium in Arkan-
sas and about Memphis, Tennessee, in the business transactions of
the· people.
On page 449 the court distinguishes this case from the case of

Thorington v. Smith, and says: 'IThe difference between the two cases is
the difference between submitting to a force which could not be con·
trolled and voluntarily aiding to create that force."
It is argued that the transaction in question having taken place

long since the war, there could have been no intent and no effect
which could in any way afford aid to the rebellion, and that, there-
fore, the transaction is not obnoxious to public policy and may be
treated as valid. The origin, however, of such bonds and obligations
as we are now considering is such, and the relation of tlwir makers
to the government of the United States is such, that a court of the
United States must hesitate to give them any recognition whatever.
Confederate treasury notes and coupon bonds were all tainted with the
illegal purpose which was the occasion and gave rise to their issue,
and the fact that the confederate states of America, so called, failed
to make good the purpose of its illegal organization, did not and could
not remove the taint, but the contrary; and the exception made in
favor of currency, not bouds, arose out of the necessity of the case,
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and to prevent injustice to people who, when war was flagrant, had
no other currency in which to make the exchanges required in the or-
dinary business of life.
The case at bar does not fall within this exception, and the ille-

gality of the bonds in question is not left to the general principles
of public policy, but it is determined by the written law of the land-
the fourteenth amendme!1t to the constitution of the United States.
The demurrer is ovenuled.

and others v. MJ£MPHIS & C. R. Co.

(Circuit Court, W. D. l'cnllcssce. April 24, 1883.)

J('COMMON CARRIER-BILL OF LADING-ISSUED wrfHOUT DELIVERY' OF GOODS.
The agent of a common carrier has no authority to issue a bill of lading un-

less t.he goods are delivered.
2. SAME SUBJECT-RIGHT OF AsSIGNEE OF BILL OF LADING TO SUJIl IN HIB OWN

NAME.
Under the Tennessee Code the assignee of a bill of lading may sue in his own

name.
3. SAME SUBJECT-SUBSEQUENT DELIVERY OF GOODS.

Where an agent of the carrier issues a bill of lading without the goods In
band, if they be SUbsequently delivered the contract takes effect and the carrier
is bound as if the goods had been originally delivered.

4. SAME SUBJECT-SEIZURE OF GooDS UNDER LEGAL PROCESS-CARRIER'S DUTY
-NOTICE TO CONSIGNEE-LIABILITY FOR It'AILURE TO GIVE NOTICE-ExcUSE
FOR NON-DELIVERy-JUS TERTII.
However the law may be elsewhere, the rule of the supreme court of the

United States is that a seizure under legal process is a defense to the carrier in
an action for non-delivery. But the mere seizure under valid process is not
enough to excuse the carrier, for he must give immediate notice to the con-
;;ignee; failing this, he becomes liable as in any other case of delivery to an-
other person than l1is own bailee and assumes the burden of showing that the
party the goods under the process has the paramount title, unless he
can show that the consignee had actual knowledge from ot.her sources in dill'
time to be equivalent to that notice he would have received if the carrier had
not been negligent in this regard.

5. SAME SCBJECl' - COU.USION BETWEEN CARRIER AND THE ADVERSE CLAIM-
ANT.
If the carrier, on demand of an adverse claimant to surrender possession, re-

fuses, but promises to and does delay shipment so as to give the claimant an
opportunity to sue out a writ of replevin or take legal proceedings, he is liable
ahsolut.ely to the consignee unless he can show that the adverse claimant was
the rightful owner; and this, whether lIe gives his bailee for carriage notice
of the seizure or not. A carrier cannot thus desert his duty of immediate ship-
ment and delivery according to his contract.


