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Louisiana State Lorrery Co. v. Crare and others.”
(Circuit Court, B, D, Louisiana. February, 1883.)

1. INTERPLEADER.

When two or more persons claim the same thing by different or separate in-
terests, and another person, not knowing to which of the claimants he ought
of right to render a debt or duty, or to deliver property in his custody, fears
that he may be hurt by some of them, he may exhibit a bill of interpleader
against them.

2. CounseL Fees—REv. St. § 824.
The fee bill is intended to regulate only those fees and costs which are
_ strictly chargeable as between party and party, and not to regulate the fees of
counsel, and other charges and expenses, as between solicitor and client, nor
the power of a court of equity, in cases of administration of funds under its
control, to make such allowances to the parties out of the fund as justice and
equity may require.
D'rustees v. Greenough, 105 U. 8, 535, 536.

On Motion for Rehearing on Allowance of Counsel Fees.

Simon Silverman instituted suit in the state court against the
Louisiana State Lottery Company, claiming that he was the true and
lawful owner of a certain half ticket of the lottery company which
had drawn a prize of $30,000, of which he had been unlawfully dispos-
sessed, and procured a writ of injunction enjoining the lottery com-
pany from paying the prize to any other person, and prayed for a
judgment against the lottery company for the amount of the prize.
Subsequently Clem. C. Clark instituted another suit in the sarhe state
court, upon said lottery ticket, alleging that he was the true and law-
ful owner thereof, and prayed for judgment against the lottery com-
pany for the amount of the prize, and made Silverman a party de-
fendant. The lottery company removed both suits to this court, and
then filed the bill of interpleader in this case against both Silver-
man and Clark, admitting that the lottery ticket had won the prize
claimed, and its liability to pay the same, but averring that it did not
know which was the proper party to whom it should pay the same,
and prayed for a writ of 1nJunct1on compelling Silverman and Clark
to litigate their respective claims in this suit, ete. After consider-
able testimony had been taken, Silverman and Clark compromised
and adjusted their differences, and obtained an order upon the lot-
tery eompany to pay over the monsy, and thereupon the court made
‘an order, contradictorily with the defendants, allowing the lottery

*Reporied by Joseph P. Hornor, Esq., of the New Orleans bar.
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company counsel fees for bringing this suit. Defendants then moved
for a rehearing.

John D. Rouse and William Grant, for complainant.

D. C. & L. L. Labatt and Henry C. Miller, for defendants.

ParbEE, J. “When two or more persons claim the same thing by
different or separate interests, and another person, not knowing to
which of the claimants he ought of right to render a debt or duty, or
to deliver property in his custody, fears that he may be hurt by some
of them, he may exhibit a bill of interpleader against them.” Daun-
iell, Ch. Pr. 1560; Story, Eq. 806.

The bill of interpleader, then, was properly filed in thig case,

“The fee billis intended to regulate only those fees and costs whiel;
are strictly chargeable as between party and party, and not to regu-
late the fees of counsel and other charges and expenses as between
solicitor and client; nor the power of a court of equity in cases of ad-
ministration of funds under its control to make such allowance to the
parties out of the fund as justice and equity may require. And the act
contains nothing which can be fairly construed to deprive the court
of chancery of its long-established control over the costs and charges
of the litigation to be exercised, as equity and justice may require,
including proper allowances to those who have instituted proceedings for
the benefit of the general fund.” Trustees v. Greenough, 105 U, 8. 535,
536. In that case it is further declared that in litigation upon rail-
road mortgages, where funds have been subject to the control of the
court, “it has been the practice, as well in courts of the United
States as in those of the states, to make fair and just allowance for
expenses and counsel fees to the trustees, or other parties promoting
the litigation, and securing the due application of the property to the
trusts and. charges to which it was subject;” and that “such allowances, if
made with moderation and a jealous regard to the rights of those in-
terested in thefund, are not- only ‘admissible, but agreeable to the prin-
ciples of equity and justice.” '

In the case before usa mere stakeholder, without fault hlmself in
possession of a fund claimed entire by contending parties, (but, as the
result shows, with equal rights and claims thereto,) brings the same
into eourt, thereby promoting the litigation and securing the due ap-
plication of the property. From the nature of the contendmg claims
and the circumstances of the case he incurs expense and counsel
fees in bringing the fund into ecourt. There is no equity in compelling
him to bear these charges. On the contrary, the parties who have
benefited thereby should bear them. And this we understand to be
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in accord with the principles laid down in the case of Trustees v.
Greenough, supra, which are merely declaratory of the general rules
controlling courts of equity in cases like this. As to the moderation
of the allowance made by the chancellor, no showing is made here;
the only point decided at this time being as to the authority to allow
any fee. We see no reason to disturb the order heretofore made in
this case, and the rehearing will be denied.

BiLiings, J., concurs,

WEAVER and others v. FIELD and others.*
(Circuit Court, B. D. Louisiana. 1883.)

'L1s rENDENS IN STATE COURY.
The pendency of a suit in the courts of a state for the foreclosure of a mort-
gage will not bar & suit in this court between the same parties for the fore-
closure of the same mortgage. Stanton V. finbrey, 97 U. B. 348,

On Demurrer to Supplemental Bill.

John D. Rouse and Wm. Grant, for complainants,

R. H. Marr, for defendants.

Parpeg, J. The original bill, in addition to the usual allegations
in eages of foreclosure of a mortgage, alleged that—

« Heretofore, to-wit, on the fifth of February, 1878, he (complainant) presented
his petition to the sixth-distriet court for the parish of Orleans, and filed
the same therein, together with said notes above deseribed and a copy of said
act of mortgage, and prayed executory process thereon, which was granted,
against said Spencer Field; and, after due demand for payment, executory
process issued from said court, and said property was advertised for sale by
the civil sheriff of the parish of Orleans, by virtue of said proceedings, the
same being entitled Daniel Weaver v. Spencer Field, and numbered 9,804 upon
the docket of said court. And afterwards the said Spencer Field brought
suit in said sixth-distriet court against Daniel Weaver, to enjoin said sale
under said writ of executory process, and obtained an injunction pendente lite,
suspending proceedings in said suit No. 9,804, and said injunction suit stiil
remaing undecided. And your orator avers that said Field is without right
to enjoin said sale, and that his proceedings are dilatory; that said injunction
was obtained without bond; and said defendants are and have been enjoying
the reyenues of said property during the pendency of said proceedings, and
have neglected to pay the taxes thereon. And your orator avers that said
property is insufficient to pay the amount due under said mortgage, including
taxés and expenses; and that each of said defendants is insolvent; and that
a receiver is necessary to administer the property.”

*keported by Joseph P, Hornor, Esq., of the New Orleans bar,




