8 FEDERAL REPORTER.

trict of Mississippi, and one for each district in the states not herein named,—
and shall be called the circuit courts for the districts for wihich they are estab-
lished.” Rev. 8t. § 608.

The amendatory act, (Supp. Rev. 8t. 490, supra,) which estab-
lishes the circuit courts in the northern district of Texas, does not
establish more than one eircuit court in the district, and does not
save to the citizen of said district the right to be sued in the circuit
court only at certain places therein.

We can understand, easily, from the general phraseology of the
several acts referred to, that the intention to create several divisions
in the northern district, in which residents could only be sued in the
circuit courts, existed in the minds of whoever drew the acts in ques-
tion, but congress did not carry this intention into the law actually
passed.

The only restriction that we find as to the place where parties may
be sued in the circuit courts of the United States, is found in the ju-
risdiction act of March 8, 1875, which, for this and like cases, pro-
vides: “And no civil suit shall be brought before either of said courts
against any persons, by any original process or proceeding, in any
other district than that whereof he is an inhabitant, or in which he
shall be found at the time of serving such process or commencing
such proceedings, except as hereinafter provided ;” from all of which
it follows that this suit was rightfully instituted in this court, and the
demurrer should be overruled,

McCormick, J., concurs,

MoNrodor ». PreLps and another.
(Cireuit Court, K, D. Michigan. December 26, 1382.)

1. JurispicTioN — SuiTr BY PURCHASER OoF PARTNER's INTEREST AT ExmouTioN
SALE—~ACCOUNTING.
A purchaser at an execution sale of the interest of one partner in the partner-
ship assets, if such purchaser be a non-resident of the state, may maintain a
" bill in equity against the remaining partner for a division of such assets and an
accounting, notwithstanding the fact that the partner, whose interest is so pur-
chased, could not himself have filed such bill, for want of the reguisite citizen-
ship.
2. SAME—SUIT BY AsSIGNEE-—AcCT 1875, § 1.
Such suit is not ** founded upon contract in favor of an assignee,” within the.
meaning of the first section of the act of 1o75.




M’NICHOL v. PHELPS, 9

In Equity. On motion for an injunction and receiver.

Certain creditors of Martin Geiger obtained judgment, and levied
execution upon his interest in the stock in irade and aecounts of
Geiger & Phelps, a firm engaged in the crockery business in the city
of Detroit. Both partners were citizens of Michigan. The property of -
the partnership, which complainant alleged to be of the va,lue of
$8,000, was incumbered by a mortgage to Geiger’s wife of $1 170.
Geiger’s interest in the partnership was also incumbered by other
mortgages to the amount of $1,700. Complainant, who was a citi-
zen of Ohio, purchased the interest of Geiger in the property at exe-
~ cution sale, and filed this bill against Phelps & Geiger for an ac-
counting, in order that Geiger’s interest in the firm might be a.d]usted
and turned over to the complainant.

Geo. W. Bates, for complainant.

Charles F. Burton, for defendant Phelps.

Browx, J. In opposition to this motion, defendant Phelps insists
that this is a suit “founded upon contract in favor of an assignee,”
and therefore not cognizable by this court, because, under the act of
1875, it could not have been prosecuted herein by Geiger, if no sale of
his interest in the firm had taken place. e urges that complain-
ant’s interest arose from an implied contract between Geiger and
Phelps, under which, in case of a dissolution, each was bound to ac-
count to the other, and divide the surplus equally; and that com:
plainant, who bought Geiger’s interest, is, in law, an assignee of such
contract, and took by his purchase a mere right to demand an ac-
counting by Phelps, and no interest in the partnership property.
He relies for this position upon the authority of Wilkinson v. Wil-
kinson, 2 Curt. 582, in which it was held, under the eleventh sec-
tion of the judiciary act, that an assignee of & right to an account
of the procseds of sales of mortgaged property cannot maintain a
suit in the circuit court of the United States, in a case where his as-
signors were not competent, upon. the ground of citizenship, to sue
the defendant. We donot deem this ruling conclusive upon the point,
as all the property in this case had been converted into money. The
statutes, too, are quite dissimilar. Upon the other hand, complain-
ant argues that the sale of Geiger's interest to him passed an interest
in the partnership property itself, and that the accounting is but an
incident to the determination of such interest.

There is no doubt that the sale of Geiger’s interest wrought a dis-
solution of the partnership. Complainant and Phelps thereby be-
came tenants in common of the partnership assets, subject to the
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partnership debts. If the case were one of joint tenancy of lands,
‘there could be no doubt that the vendee of one of the joint tenants -
might maintain a bill for partition, notwithstanding there were unpaid
debts wh‘ichh were chargeable to the joint tenancy. The same rule
would apply to a joint tenancy of personal property, if the property
itself were divisible. TUnless it can be said that the interest of a
partnership after dissolution is a mere right to an accounting, then
the complainant stands in the position of a vendee of personal prop-
erty, with a right to sue in this court, which the vendor might not
have. Defendants’ argument presupposes that defendant Phelps is
bound at all events fo account for and pay over the value of the
stock remaining on hand after the payment of the debts; but I appre-
hend that his duty to the complamant would be discharged by tender-
ing him a moiety of the stock remaining on hand, in specie, after
such payment.

If, in the course of winding up the partnership affairs, a sale of
the stock is had, it is only because it is a more convenient way of
paying the debts and ascertaining the value of the surplus. But if,
for instance, the firm were dealers in grain, and their entire stock in
trade consists of 100,000 bushels of wheat, and there were no debts,
it seems to me entirely clear that, upon a dissolution, the court would
have the power to direct the wheat to be divided equally between
the partners. Such, we think, is the proper deduction from the case
of Clagett v. Kilbourne, 1 Black, 346. The facts in-this case, that the
partnership assets consist of crockery and aceounts, and that the en-
tire stock in the store, as well as Geiger’s interest in it, are subject
to chattel mortgages, as well as other partnership debts, do not affect
the principle. Possibly, if the entire assets consisted of claims and
accounts, a different result would follow; but it is not necessary to
express an opinion upon this question. We think the complainant is
correct in his position that he took by his purchase an interest in the
parinership property itself, and that his right to an accounting is in-
cidental and subsidiary thereto.

As there seems to be no doubt that Phelpq is insolvent, and re-
fuses to allow complainant to paltlcxpate in the winding up of the
partnelslup and denies his interest in the property, I think if a case
for an injunction and the appointment of a receiver.
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D= VIGNIER v. C1ry or New ORLEANS.*

Forsom BroTHERS v. Samn.*

(Circutt Court, B. D. Louisiana. April, 1883)

1. MunICIPAL-TAX POWER,

“In the absence of any provisions of the statute which had entered into and
formed part of the contract, giving the right to impose a tax, bonds or other
obligations of a city, which belong to non-residents, cannot be taxed without
impairing the force of the obligation itself.

2. JURISDICTION—JUDGMENT,

In a case pending here, this court has jurisdiction to protect the judgment,
which is the right of the plaintiff to recover a certain amount of money, from
all illegal procedures on the part of the debtor which assert a lien, and, if not
arrested, might end in a complete divestiture of title.

On Demurrer. Bills for an injunction to restrain assessment and
collection of taxes upon judgments held and owned by non-resxdents.

Robert Mott, for complainants.

Charles F, Buck, City Atty., for defendant.

Biuings, J. In the first case, the judgment is for coupons of con-
solidated bonds issued by the city of New Orleans.

In the second case, the ]udgment is for damages occasmned by de-
struction of property by a mob.

In Railroad Co. v. Pennsylvania, 15 Wall. 300; Murray v. City of
Charleston, 96 U. 8. 432; and Hartman v. Greenhow, 102 U. S, 672,
the supreme court of the United States have settled, among other
propositions of law, the two following, which apply to these cases:

(1) That the exercise of the power of taxation by municipal corporations is
such an act of legislation that if it impairs the obligation of a eontract it is
within the prohibition of article 1, § 10, that no state shall pass a law im-
pairing the obligation of a contract.

(2) That obligations to pay money on the part of states or eities, while

they may be property, are not 8o localized as to be property within a state or
city, when held by persons residing outside thereof,

It can hardly be doubted but what the status of obligations, so far
a8 relates to exemption from taxation before suit, would continue
after suit; otherwise the debtor, by making default in the perform-
ance of his contract, would ecast an additional burden upon the crea-

"itors, and cause a subtraction from the amount due. This was the
judgment by the legislature of Louisiana, for, in the charter of 1856,

#Reported by Joseph P. Hornor, Esq., of the New Orleans bar,




