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We understand that in this case all the parties interested on one side
of the controversy, and all being citizens of other states than Texas,
have applied for the removal as against the parties on the other side,
who are all citizens of Texas. Ifthisis so, then this case was properly
removed under the first clause of section 2 of the act of 1875, If all
the parties on one side have not applied for the removal, then the case
was properly removed under the second clause of the second section
of said act. .And we take this occasion to remark that, in our opin-
ion, the proceedings disclosed by the record in this case eminently
justify the wisdom of the removal acts of the United States. The in-
tervenors are conceded to be large lienholders against the defendant
company; they reside in distant states. Without notice to them, on
comparatively small liens, the property on which their liens rest is
seized by the consent of the defendants and put in the hands of a
receiver to be managed indefinitely. They have no remedy to assert
their rights in any other court than the one having custody of the
property. That court, in defiance of specific statutory rights, refuses
to hear their claim3 or adjust their rights. They may have had a
remedy by appeal to the supreme court of the state, but it was wise
policy, under the constitution and laws of the United States, to give
them a choice of tribunals. “In the national courts they may hope
to escape the local influence which sometimes disturbs the even flow
of justice.” See Davis v. Gray, 16 Wall. 203.

The motion to remand in this case is denied.

McCormick, J., concurs.

Bruis ». NorTox.*
\Uireuit Court, N. D. Texas. January, 1883.)

1. ReMovaL OoF CAUSER ARISING UNDER LAws orF THE UNrrep STATES.

Cages arising under the laws of the United States are such a3 grow out of
the legislation of congress, whether they constitute the right or privilege or
claim or protection or defense of the party, in whole or in part, by wlom they
are agserted.

2. UNITED STATES MARSBAL,

A part of the plaintifi’s case 13 to make the United States marshal liable for
the acts of his deputy, 1f the marshal is liable, such Yiability aises under the
laws of the United States, and must be tested by such laws.

*Reported by Juseph P. Hornor, Esq., of the New Orleans bar.
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8. Process FroM UNITED StaTEs COURTS.

A part of the defense of the marshal is in justifying under process from the
United States circuit court. The validity, force, and effect of such process must
be settled by the laws of the United States in reference thereto.

Houser v. Clayton, 8 Woods 273, followed.

On Motion to Remand to State Court.

The suit is one brought by the plaintiff, in the district court of
Fannin county, against the defendant, as marshal of the northern
district of Texas, for trespass in seizing (under certain writs of
attachment issued from the United States circuit court of said dis+
trict against one A. P. Ryan) a lot of goods belonging to plaintiff. The
petition sets forth the alleged wrongtul acts of the marshal in detail,
specifically alleging that the actual wrongs were committed by one
Clark, who was, and was acting as, & deputy of said Norton, mar-
shal. The answer of the defendant alleges justification under the
said writ of attachment, and that the property seized actually be-
longed to and was the property of Ryan, the defendant in attachment.
The petition for removal recites that the defendant, in doing the acts
complained of, was acting as marshal of the northern district of
Texas, under certain writs of attachment issued out of the United
States circuit court for said district. '

W. B. Wright, for plaintiff.

Crawford & Smith, for defendant.

Parpeg, J. The question presented by the motion to remand is
whether the case arises under the laws of the United States. If it
does 80 arise, then the cause was properly removed to this court.
“Cases arising under the laws of the United States are such as grow
out of the legislation of congress, whether they constitute the right
or- privilege or claim or protection or defense of the party in whole
or in part by whom they are asserted.” A part of the plaintiff’s case,
in this action is to make Norton, marshal, liable for the acts of hig
deputy, Clark. If Norton is liable, such liability arises under the
laws of the United States and must be tested by such laws. In part,
the defense of Norton, marshal, for the alleged trespass, is in justifi-
cation under process from the United States circuit court. The
validity, force, and effect of such process must be settled by the laws
of the United States in reference thereto. So that it appears that
the case for each party to this action is one that, under the rule
aforesaid, arises under the laws of the United States.

It is not disputed by counsel, and seems to be settled by the su-
preme court of the United States, that cases of trespass against
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United States marshals in the state courts, where the marshals
claim to have been acting under process from the federal courts,
and the decision of the state courts are against the validity of the
process, may be carried by writ of error to the supreme court, and
then be reviewed under section 709, Rev. St. See Buck v. Colbath,
3 Wall. 334.

In the case of Houser v. Clayton, 3 Woods, 273, in a similar case
to this now under econsideration, Justice BrapLEY said:

4 The defendants justify the alleged trespass under the authority of a court
of the United States, and under the laws thereof. This presents a case aris-
ing under the laws of the United States, and is within the terms and meaning
of the second section of the act of congress approved March 3, 1875, entitled
*Anact to determine the jurisdiction of eircuit courts of the United States, etc.’
18 8t. 470. Such a defense set up in a state court and overruled there would
clearly entitle the defendant to carry the case by writ of error to the supreme
eourt of the United States, both under the twenty-fifth section of the old judi-
¢ial act, and. under the act of 1867, passed in lieu thereof. But the only
ground on which it could then be made reviewable by that court, is that itis a
case arising under the constitution or laws of the United States; and if it is
such a cage, then it is removable to the circuit court of the United States under
the second section of the act of 1875, supra.”

The first clause of the second section of the third article of the
constitution of the United States defines and limits the judieial power
of the United States. The provision therein that it “shall extend
to all cases in law and equity arising under this constitution, the law
of the United States, and treaties made,” ete., is the authority from
which must be derived the jurisdiction of the supreme court to re-
view such cases by writs of error. It is clear that such cases do
not arise under the constitution nor under treaties. 1f they do not
arise under the laws of the United States, the supreme ecourt
could not review them. Therefore, upon principle and authority, we
hold that this ecase under consideration is one arising under the laws
of the United States, and therefore removed properly to this court.

The earnest and ingenious argument by the learned counsel in fa-
vor of the motion to remand has induced us to fully examine the
question involved, but we think that the motion might well have
been refused on the sole authority of Houser v. Clayton, supra.

The motion to remand is denied.

McCorumick, J., concurs.
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Pacrrio Ry. Inp. Co. v. METCALF and others.*
(Ovreust Oourt, N. D. Texas. December, 1882.)

JURISDICTION OF THE Crrevrr CourT IN NORTHERN DISTRICT OF TExAs—bUPP
Rrv. 8r..415, 490, 550 ; Acr oF MARCH 3, 1875.

. The Jurxsdxctlon of the circuit court for the northern district of Texas, so far
as it is affected by the citizenship or residence of parties litigant, is not re-
stricted by any of the provisions of the act of congress creating the northern
district of Texas, (Supp. Rev. $t.415,) nor by any of those of the acts ameénd-
atory thereof, (Id 490, 550,) but is regulated by the provisions of the juris-
diction act of March 38, 1875, (18 St. 470.)

On Demurrer to the Junsdlc’mon.

Mr. Herman, for plaintiff.

Mr. Stranghan, for defendants.

Parorg, J. This suit is brought in this eourt at this place by the
plaintiff, an alleged citizen of the state of Connecticut, against the
defendants, alleged citizens of Palo Pinto county, in this district. The
defendants demur to the jurisdiction of the sourt, on the ground that
under the act of congress creating the northern district of Texas,
(Supp. Rev. 8t. 415,) and the acts amendatory thereof, (Id. 490, 550,)
the defendants, as citizens of Palo Pinto county, can only be sued in
the circuit court of the northern district of Texas, at Graham, in said
district, and that this cireuit court, sitting at Dallas, has no jurisdic-
tion over defendants as such citizens of Palo Pinto county.

An examination of the said statutes brings us to the conclusion
that all of the provisions of the said aect, restricting the return of
process in civil cases to particular places in said district, apply only
to the district court; except, perhaps, for the county of Jackson, in
the eastern, and certain counties in the western district. In fact, the
original aet does not refer fto the circuit courts, as then none were
established for the northern distriet.

The first amendatory act goes no further, so far as the eircuit
court is concerned, than to attach the newly-created distriet to .the
fifth eireuit, and provide for the times when and the places where
the circuit court for the distriet shall be held.

The second amendatory act provides only with regard to the trial
of criminal offenges.

The general statute establishing circuit courts provides:

“Cireuit courts are established as follows: one for the three districts of
Alabama, one for the eastern district of Arkansas, one for the southern dis-

*Feported by Joseph P. Hornor, Esq., of the New Orlerns bar,




