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over that and make further investigation into these matters, I have
briefly attempted  to call your attention to the _testimony and the
salient points in-the case. With that, gentlemen of the jury, you
may take the case and decide it. It is a case of no little importance.
I trust that you will feel the responsibility that is thrown upon you
in reaching just and proper conclusions, from all the evidence in this
case, fairly and without violence to the evidence, and without vio-
lence to your consciences, and render a verdict that you think the
evidence fairly justifies in this case.

You are the exclusive judges of the credibility of the witnesses.
You have the right to consider all the circumstances in the case. If
circumstantial evidence preponderates, or overthrows or overcomes,
in your opinion and in your judgment, the direct positive testimony
of the witnesses, you have the right to take that kind of evidence
and give it all the weight it is entitled to.

4
Furier v. Crrizens’ Nar. Bank or Gavrow, O.
(Oéreuit Court, N. D. OMo, E. D. October Term, 1882.)

1. PRINCIPAL AND AGENT—NEGLIGENCE—LIABILITY.
Where an owner of property lets the whole work of excavating and finish-
ing a vault in front of his property to a party, as a contractor, to-finish and
,.comp]ete, the whole ag a job, withoyt reserving any control -or direction over
him ipn its construction, or over the construction of the work or the place
‘where it was being constructed, or the mode of its execution or the workmen to
be employed to do it, although such contractor is to be paid a reasonable compen-
sation-for the work when completed, or is to_be paid by the day, and no fixed
Pprice is agreed on, and although the owner furnishes the material, he will not
‘be liable for the negligence of such contractor in not plovxdmg suitable
guards against danger to persons passing on the sidewalk.  But if such owner
reserves the control of the place of the excavation, or the control of the con-
tract, or the right to direct him in the construction of the work, or does control
him or direct him in the doingof the work, such contractor is the mere servant
of such owner, and the owner will be liable for his neghgence and carelessness.
2. NEGLIGENCE—REASONABLE AND PROPER CARE.

Negligence ig a failure.to do what a reasonably-prudent person would ordi-
narily have done under the circumstances of the situation, or doing what such
_person under existing circumstances would not have done Reasonable and
proper care must have reference to surrounding clrcumistances. These may
often demand a higher or lower degree of care and diligence of a party.

3. BAME-—MATTER OF LAW AND Facr—PROVINGE oF .COURT AND JURY.

Negligence is a question of law and fact. The duty.of the party is matter of
Iaw, and to be settled by the court. What was done by the part.y 1s madtter of
“fact, and to b determined by thé jury. :
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4. SAME—PREPONDERANCE OF EVIDENCE.

In an action for damages for an injury caused by negligence, it Is incumbent
upon the plaintiff to establish, by a fair preponderance of evidence, that the
party charged with negligence, or his agent or servant, was guilty of the negli-

_gence complained of, to entitle him to recover.

§. BAME—MEASURE OF DAMAGES.

Where a jury find defendant guilty of negligence resulting in {njury to plain-
tiff they should assess him such damages as they think will reasonably compen-
sate him for the injury received, and may take in account in sach assessment of

. damages his loss of time, bodily and mental sufiering, expense of nursing and
doctors’ bills, diminished capacity to attend to business or work in the future,
and permanent dlsabxhty, occasioned by the injury, if such is shown by the evi-
dente,

At Law
- Adams & Russell, for plamtlﬁ
+. Q. H. Seribner and Judge C. E. Pennewell, for defendant.

WELKER, J., (charging jury.). ‘The defendant, at the time of the in-
jury complained of by the plaintiff in this case, was the owner and
occupier of a building used for banking business on the east side of
South Market street, in the town of Galion. It had caused the digging
of an excavation in the sidewalk in front of the building, to be used as
a coal vault for the use of the building. On the morning of the
sixth of November, 1880, at about 4 o’clock, the plaintiff went from
his hotel to the depot of the N. Y., P. & O. Railroad, to take the train
then due, passing along on Maxket street, on the opposide side from
the bamk building. Missing the train, he returned towards the hotel,
and passed along the sidewalk in front of the bank building, and in
doing so fell into the excavation, and was injured by having his arm
broken, and for which he sues the defendant.. He alleges that. the
defendant in the construction of -the vault, the same being open, did
not place around the excavation a safe and proper fence to protect
the pubhc using the sidewalk, and particularly the plalntlﬂ from
danger in falling into the same, and: was guilty in that respeet of
negligence, and thereby, without the fault of the ‘plaintiff, caused the
injury of which he complains. The defendant denies the negligence
charged, as well as the injury.

By way of a special defense, the defendant alleges that it made a
‘contract with one David Tamlyn a contractor and builder, to make a
‘vault of certain dimensions in the sldewalk in’front of its bulldlng,
and complete the same, and to be paid for by it.in such amount asit
might be reasonably worth. It alleges that it had no control over
the ‘digging of the vault or its complehon except to furnish the preater
‘part of the materials, and that, therefore, it is not liable for the neg-
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ligence of the said contractor in the execution.of the work. This an-
swer 18 denied by the plaintiff, who alleges that the said Tamlyn was
only the agent or servant of the defendant, and as such, it is liable
for any negligence or want of care of Tamlyn that caused the injury
to the plaintiff.

This issue involves a question of fact as well as one of law. The
first is for you to settle from the evidence, and the law is to be seftled
by the court. It is conceded that Mr. Tamlyn in fact made the ex-
cavation into which the plaintiff fell, and was engaged in building it
up for the defendant at the time. The defendant had the right to
make, or cause to be made, the excavation in the sidewalk for use as
a coal vault, connected with its banking house alongside of the: dide-
walk, if no ordinance of the town prevented it, and 1bm not: cla,lmerl
that there was such an ordinance. : e

It is important to determiné in the first place the character of Tam-
lyn, and the relation he bore to the defendant iz doing the work for:it:
You will then carefully examine the evidence, and from-that deterniine
what was the contract between defendant:and Tarmlyn; &nd thenap-
ply the facts thus found to the law as given you by the court, and
thus you will be enabled to determine.the issue.. The defendant
being a corporation, acts by its ‘officers, and whatever weas done by
Mr. Green, its cashier, representing the bank, would be the actof the
bar:k; and this authority to act for the bank may be given by parol,
or by resolution of the board of directors.- If you find from.the proof
that the defendant let the whole -work of excavating and finishing
the vault to Tamlyn, as a eontractor, to finish-and complete the whole
as a job, without reserving any control or direction over: himin its
construction, -or over the construction of the work, or the placeiwlrere
it was being constructed, or the meode of its execution, or the . work-
men to be employed to do it; then he ‘would be an independentcon-
tractor, end the defendant is notliable for his negligence in not pro
viding suitable guards against danger to persons passing on. the side-
walk. - The mere fact that Tamlyn was to be'paid a reasonable-com-
‘pensation: for the work when completed, or to pay by-the: day, and
no fixed price agreed on, do not of themselves change his relation.to
‘the defendant; nor does the fact that the defendant wasito: furnish
material with which the vault was be constructed changethe relation.

-But if youfind that the defendant reserved thecontrol of the place of
the excavation, or the control-of - Tamlyn, or the right to'direct! him
in the construction of . the work, .or-did-control him or:direct:-him in
‘the doing of the work, then he was the mere agent or servant of.the de-
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fendant, and it would' be liable for-his negligenceand carelessness, the
same as if the defendant did it ifself;. The mere fact that the defend-
ant remained in the possession of the banking house does not estab-
lish_ the fact of the eontrol of the place of the excavation on the side-
walk. If the contract was for the completion of the vault as an
entirety, neither party would have a right to terminate the contract
before completion. - ,

In determining the.relation. of the defendant o Tamlyn, it will be
your duty to carefully consider the whole evidence in the case as well
as the actions of the defendant and Tamlyn, during the time of the
construction of the work. If you find this issue im favor of the de-
fendant, it will be your duty to return a verdiet in its favor, and you
need not. examine or consider the issue made as to the carelessness
alleged against the defendant. But if you find for the: plaintiff on
this issue, it will be- your duty to consider the evidence bearing upon
the negligence alleged to have caused the injury; and the negligence
of Tamlyn; if such agent and servant of the defendant, would be the
negligence of the deféndant. itself.- 'The negligence complained of is
that suitable guards or inclosures were not placed by defendant around
the excavation to prevent danger. - Negligence is a failure to do what
a reasonably-prudent person would ordinarily have done under the
circnmstances: of the sittiation;: or-doing what such person under ex-
isting circumstances would not have done. Carelessness and negli-
gence are relative terms——what might be negligence under some cir-
cumstancesor time or place may not be so-under other circumstances,
at dnother time or place. Reasonable and proper care must have ref-
erence . to surrounding circumstanees. These may often demand a
higher or lower degree of care and diligence of a party. :

:Negligence is a question of law and fact. The matter of law in-
volves the duty of the party, and that of fact what was done by the
party. . The eourt settles the former; and it is your duty to determine
the latter. The plaintiffi had the right to the use of the sidewalk,
in going from the depot-to the hotel, unégbstructed and free from dan-
ger, but in using it he must exercise reasonable and ordinary care to
avoid dangerous obstruciions if any such be found thereon. The de-
fendant, :having the right to make the vault as. before: stated, it was
its duty, while so making the excavation and completing the vault under
the sidewalk, to exercige ordinary.care fo avoid danger to those who
:might desire to pass over the sidéewalk or along the street around it,
by placing around .thé exeavation. suitable and proper guards or in-
closures to. reasonably assure safety to persons pasging along it, and
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to warn such persons of such excavation and the danger therefrom.

The defendant was not bound to: insure absolute safety to persons

using the sidewalk. If it appear in the evidence that the plaintiff

himself, by his own cafelessness and neglect, dontributed to the in-

jury, there can be no recovery in his behalf. Under this issue, then,
it is your duty to carefully consider the ‘evidence and ‘ascertain what

was done by the defendant or Tamlyn in guarding the excavation to

prevent danger to persons passing if, and to determine. whether in.
that respect the defenda,nt was gullty of neghgence as’ before deﬁned

by the court.

If proper guards or inclosures were pla.ced around the excavation
on the evening of the fifth of November, when work. thereon ceased,.
and during the night, and before the plaintiff came along and fel]
mto the excayation, such gnards or ‘inclosures had been ‘temoved, or
were broken down without the knowledge of the defendant or its agent,
it is not responsible for any injury resulting from such-removal.

It is incumbent upon the plalntlﬂ to establish by a fair preponder-
ance of evidence that the defendant or its a.gent or servant . Was gullty‘,
of the neghgence complalned of, to. entitle_ him to recover.: The
weight of -the evidence and:the rehabxh“ty of the witnesses are mat-
ters for you to settle, ‘dnd of which you are ‘the judges.' If you find *
this issue in favor of the defendant, that it was not .guilty of negli-
gence, then your verdict should be in its favor.. If you find the. de-
fendant guilty of the negligence charged, then it will be your duty-to
find for the pldintiff, and assess him such damages ag you thigk will
reasonably compensate for the injury received. The amount is. en-
tirely within your control. - There- are, however; several elements to
be taken into account in such assessment of damages: such as loss
of time occasioned by the injury, bod1ly and mental suﬁermg, ex-
pense of nursing and doctors’ bills, diminished capacity to-attend to
business in the future, and permanent disability occasibned by the
injury, if such is shown from thc evidence.

L e————— : PR o

- The jury returned a verdiet for. the plaintiff for $3,500, The.ar-
gument on the motion for-a' new trial was heard by J: udges BaxTER
and WeLker,—the former by request of the trial judge, —and’ ’a,fter
consideration the aboye charge was epproved by the clrcult ]udge, and’
the motion for a new. trxal overruled by J udge WELKEL and Judgment
entexed upon. the verdiet. : :
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Sunxey ». Hovrr, Ex'r, efe.
(Circuit Oourt, N. D. Ohio, E. D, February Term, 1883)

1. NxerLieENcE—DEFDSITION.

Negligence is. the failure to do what a reasonably-prudent person would or-
dinarily have done under the circumstances of the situation, or doing what a
person under the existing circumstances would not have done,

2. BAME—RECOVERY—~CONTRIBUTORY NEGLIGENCE. '

. Where a plaintiff so far contributes to an injury complained of by his own
negligence, or want of ordinary care and caution, that but for that.negligence:
or want of care and caution on his part the injury would not have happened,

""" he is not entitled to recover.
3.'BAME--OWNER OF VESSEL—DEGREE OF CARE.
The owner of a vessel is required to exercise the usual and customary mode.
' and care adopted by reasonably-prudent persons in control of vessels of like
character, for safety to their employes from hatchways, usually adopted and
‘used on board of vessels of the character of his, and'under like circumstarnces,
and if that was not-done by the owner and his agents, such failure would be
negligence, ‘and if an, employe was injured thereby without his own ‘careless-
ness contributing thereto, the owner would be liable to damages therefor.
4, BAME——NEGLECI‘ oF PORTER To LIGHT VEgseL— Co-LABORER.
- Where it is the duty of a porter on a vessel to place lights upon a vessel and
. about the hatchways, if left open, and by reason of his failure to place such
lights an employe falls down a hatchway and is injured, although such porter
" 'may have been a cp-laborer in performmg his duty in regard to the lighting of
the vessel, he is the agent of the owner of the vessel, and his negligence would
be the neghgence of such owner.
5. MASTER AND SERVANT—RIsSKS 0F EMPLOYMENT.

‘A party accepting the employment of a deck hand holds out to the employer
that he is competent to discharge the duties of such employment, and incurs
all the necessary and reasonable liabilities to accidents incident thereto, and if
at the time of the hiring nothing is said as to his inexperience, the employer
has a right to presume that he is familiar with all the duties of a deck hand;
but if he informs the employer that he has no such experience, and no knowl-
edge of the localities of the hatchways or of the gangways of the vessel, &
greater degree of care would be required on the part of the employer to pro-

. tect him from dangers that might be incidental to the employment under those
circumstances.
6. NECLIGENCE—WHAT JURY TO CONSIDER.

Where ap injury is alleged to have been caused by falling through a hatch-
way on a vessel, Jeft open at night and not properly lighted, the jury should
consider what-is the usual custom, manuner, and mode of lighting up such ves-
sels, then determine whether the hatchway was negligently left open or was
properly lighted by the parties in charge of the vessel, and whether, under all
the circumstances of the case, the party injured was not himself zulltv of
negligence. .

7. SAME—MEASURE OF DAMAGES,

In such a case, where the jury find in favor of the plaintiff, they should as-
sess him such damages as under the circumstances would be a reasonable com-
pensation for the injury received, taking into consideration the physical pain




