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UNITED STATES V. OAMERON and others.-

(Circuit Court, E. D. Mi8souri. April 7, 1883.)

1. DEPOSITIONS IN CRIMINAL OASEs-Rev. St. i 866.
Section 866 of the Revised Statutes, which authorize a dedimus potestatem

to take depositions according to common uSflge, to be issued in any case in
which it is necessary, in order to prevent a failure or delay of justice, applies
to crimInal as well as civil cases. •

2. SAME-" COMMON USAGE."
The'words "common usr.ge," as used in said section, refer to the usage pre-

vailing in the courts of the state in which ,the federal court may be sitting.
'S. SAME-,-" FAILURE OR DELAY OF'" JUSTICE."
, ',,: ,. Tl:\e question whether the order is necessary in order to prevent a" failure
, .or of justice" is for the court to deterllline in each caso upon the facta·
presented.,

4., SAME.
Where witnesses for the defendants, whose tEstimony was material, reo

sided hundreds of miles beyond the limits of the district in which the case was
, to lie tried, and where the defendants were unable to pay the cost of bringing
, ,them to the place of, trial, held, that the necessity for mJ.king an. ordel' for a
, d,ecU,mI18 potestatem, to take their depositi()ns sufficiently appeared•.' ' '. - ".:; .)

, Indfct,ment for Conspiracy to the United States of 100,000
acres of land. Motion of defendants for adedimu8 potestatem to
take of witnesses residing in Iowa, Wisconsin, and

'
Dist. Atty., for the Government.

Dyer;. Lee J Ellis, for defendants. '
MCCRARY, J. Section 866 of the Revised Statutes of the United

States provides that "in any case where it is necessary, in order to
prevent a failure or delay of justice, any of the courts of the United
States. may, grant a potestatem to take depositions according
to common usage: - * ."
The district attorney insists that this statute does not authorize

the action called for by the present motion; and. he has, in a learned
and elaborate argument endeavored to establish the proposition that
this statute applies only to civil causes. We do not concur in this
view. Under the terms of the statute a dedimus may issue "in any
case where it is necessary, in order to prevent a failure or delay of
justice," not in any civil case, nor in any case at common law, in
equity or in admiralty, but in "any case" which includes criminal as

lll'Heported by B. F. Rex, Esq:, oIthe St. Louis bar.:
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\VeIl as' civil proceedings. This provisionwas' originally enaoted as a
proviso to section 30 of the judiciary aot of 1789, as follows:
" Provided that nothing herein shall be construed to prevent any conrt of

the United States from granting a dedimus potestatem to take depositions ll.c
cording to common usage when it may be necessary to prevent a failure or
delay of justice, which power they shaLZse1Jerq,lly possess."
The judiciary aot of which this proviso is a p,ad was an elaborate

'statute relating to proceedings in the federal courts in both civUand
-criminal cases. If we were called upon to determine the true mean-
ing of the proviso as it stood in the original aot, the question might
be to BOme extent doubtful. If the proviso be limited in its applioa-
tion to the subject-matter of the seotion in which it is incorporated,
it would apply only to civil proceedings, while if applied to the entire
.act it would extend to criminal proceedings as well. .It might well
be argued .that the proviso was intended to' be as broad as the act,
and to confer a power upon the courts of the United States to grant
a dedimus in any case, civil or criminal, when necessary to prevent
.a failure or delay of justice. The words "nothing herein" in the pro-
viso might well be construed as equivalent to the words "nothing in
this act." This would be the broader and more liberal oonstruotion;
and in a case where the benefit of the statute is invoked in fiLvor of
a person accused of orime, we think it should he so construed. But,
however this may be, we are entirely clear that oongress, in the enact-
ment of the Revised Statutes of the United States, has adopted this
interpretation by enacting the words of the proviso as a separate and
independent section, and by so changing the form and phraseology of
it as to leave no room for doubt. The provision now appears in the
form first above quoted as the first clause of section 866 of that Re-
vision. That section is inoorporated into chapter 17, entitled "Evi-
dence." The chapter deals with the general subject of evidence in
both civil and criminal causes, some of its provisions referring to the
latter in express terms, and others by necessary implication. The
section, as it stands in this chapter, is limited only by the subject-
matter of the chapter itself. The form is changed by dropping the
words "provided that nothing herein shall be to prevent'
any of the courts of the United States from granting a dedimus po-
testatem," and by inserting instead the words "in any case where it
is necessary," etc. The intent to make the power general and ap-
plicable to all cases seems to us to be very apparent.
The case falls, therefore, within the terms of the statute, unless it

is excluded by the latter part of the clause above quoted, which is as
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follows: "Any of the courts onhe United may grant a
mus potegtatem to take depositions according to common usage."
What are we to understand by the ,words "common usage?" We
think the better opinion is that they refer to the usage prevailing in
the courts of the state in which the federal court may be sitting.
They mean common usage in the courts which administer justice in
the same community. They cannot mean 'a usage known and recog-
nized only at common law, as we think, because at the time when
the statute was enacted it was common usage to take depositions un-
del' statutes, and fl.t the present time any other practice in the courts
of the states is practically unknown.
Sound policy undoubtedly demands that a party accused of crime

in a federal court shall have the same rights with respect to obtain-
ing evidence in his defense as are enjoyed by persons accused in
the state tribunals. We think the statute should be interpreted, in
the spirit of this policy, in favor of the accused. It is, besides, to
our minds quite improbable that the words "common usage" would
have been employed by the author of the judiciary act of 1789 as
synonymous with "common law."
That act, as is well known, was drawn with great care and skill,

and if it had been intended to limit the power to issue a dedimus to
cases where it was authorized by the common law, this intent would
have been expressed in unequivocal terms. The words "common
usage" aJ;e never employed by accurate writers as equivalent to "com-
monlaw."
In the case of Buddicwn v. Kirk, 3 Granch, 393, this provision of the

act of 1789 is construed by reference to the laws of Virginia regulating
the taking of depositions, and the suggestion that the words "common
uRage"refetredto, "common law," and not to usage sanctiOlied or an-
thorized by statute, was not made. The case of U.S. v. Reid, 12
How. 361, relied upon by the district attorney, decides that the
thirty-fourth section of the judiciary act, adopting state laws as rules
of decision in federal courts, applied only to civil action at common
law. By its terms it was made applicable only to "trials at COlllmon
law," and these words were held not to include a criminalprosecn-
tion. It was also held that in the trial of a criminal cause held
in one of the original 13 states ·the admissibility of evidence de-
pended, under the judiciary act, upon the law of the state where the
trial was held, as it was at the time of the passage of that act in
1789. This rule, however, has never been applied to the states ad-
mitted into the union after the passage of the judiciary act, nor can
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it be, for the reason that a state can have no laws prior toits ex-
istence as a state. But we are not dealing with the thirty-fourth
section of the judiciary act, but with section 866 of the Revised Stat-
utes of the United States, which, in its present form, became the law
of the land in 1874; and, for the purposes of 1Ihe question now before
us, we are, we think,' justified in ,holding that the words "common
usage," as found in this section, refer to the usual and customary
mode of proceElding at the time of the adoption of the Revision; which
for many purposes, and we think for this purpose, must be regarded
as an ol'iginal enactment. Such being the true construction of the
statute, we are at liberty to look into and follow the common usage
of the courts of Missouri in similar cases, whether sanctioned by
common law or statute. Upon looking into the laws of Missouri
and the 'practice of her courts, we find for many years they have
authorized the taking of depositions in criminal, cases on behalf of
the defense, and that for perha.ps half a century such has been the
common usage in this state. The question whether the order is neo-
essaryto prevent a failure or delay of justice is for the court to deter-
mine in each case upon the facts presented.
In the present case we are of the opinion that the necessity suffi·

ciently appears. The witnesses reside hundreds of miles from the
place of trial, their testimony appears to be material, the defendants
are unable to pay the cost of bringing them here to testify, aQd the
court has no authority to pay this expense from the public treasury,
because the witnesses reside beyond the limits of the district. We
do not say that all these facts must necessarily appear,. but weare
clearly of the opinion that, appearing, they are sufficient.
It is to be observed that it is enough if the court is satisfied that

the taking of depositions will prevent delay of justice. This is a wise
provision, for without it the trial of criminal causes might be post-
poned indefinitely. No court would be inclined to 'force a defendant
to trial in the absence of his witnesses, and without their testimony.
If they reside in a distant state, and the defendant is a poor man,
what is tu be done? The government will not, and the defendant can-
not, produce them. A Bubprena may be issued and duly served; but
would any court compel a witness to travel at his own expense to a
state far distant from his home ip. order to give testimony? If so,
what is to be done if the witness is unable to pay the expense of the
journey? If the court cannot order depositions to be taken, and the
witnesses are duly sen-ed and fail to appear, the cause for continu-
ance would seem to be sufficient, and it might recur at every term of
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the court during 'the ilife-time' of the defendant. In such a case it is
clearly necessary to prevent adelay, if not a failure, of justice, that
the order for a dedinius should be ma.de...
It is insisted that this construction of the statute will enable de-

fendants in criminal cases to manufacture evidence by taking depo.
sitions of accomplices and others, who will swear falsely; but the
danger in this direction is little, if any, greater than that which would
exist if the witnesses ·were all produced in court, for .the government
can always cross-examine, arid its attorney can readily ascertain, the
reputation for truth and veracity of witnesses examined, and, if it
is bad, can show it to be so upon the trial. On the other hand, if
d,epositions cannot be taken, the danger of doing injustice to defend-
ants in some cases would be very great indeed. The life or liberty
of a party accused may depend upon the testimony 'of a witness
thousands of miles away from the place of trial, and whose presence
there cannot be procured, because the government will not pay the
expense, and neither the witness nor the accused is able to do so.
'It is also suggested that witnesses examined under a dedimus

issued in a criminal case are not liable to the pains and penalties of
perjury; but this argument presupposes that there is no authority of
law for taking testimony in such cases by deposition, which, in our
opinion is not so.
The result is that the motion in this case must' be granted, and it

is so ordered.

TREAT, J., concurs.

UNITED STATES 'V. STWKI,E.

(Ot'rcuit Court, W. D. Wi8con8in. 1883.1

1. USE OF POST-OFFICE TO DEFRAUD-R.EV. ST. § 5480.
, One who advertises under various titles for agents to sell goods and dis-
tribute circulars without any intention of employing such agents, but intend·
ing to incite persons who meet with such advertisements or circulars to send
him 15 cents in postage-stamps and $2.50 in money for agent's outfits or sam·
pIe cases, with the intention of cheating and defrauding the persons sending
. such postage-stamps or money, or a portion of it, by converting such stamps
or money to his own use, without intending any equivalent for the same, and
to carry out this fraudulent device, takes a letter and packet from the post-
office, and deposits a packet in the post-office, is guilty of the misdemeanor de-
flcribed in section 5480 of the Hevised Statutes of the United States.


