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TaiRD NATIONAL Baxk or Syracuse v. Town oF Sexeca FaLis.
 (Circuit Court, N. D. New York. 1883,)

1. MuxicreAL BoNDs—18sUE oF—TRANSFER FOR PURPOSE oF Sorr.

Courts are not permitted to invalidate transactions.between vendor an‘d
vendee upon & mere presumption or conjecture of fraud, A party seeking the
dismissal of a suit on the ground that the claim was transferred for the 'purposei
of making a case within the jurisdiction of the court, must establish the inva-
lidity of the transfer by sufficient proof. , o

2. BAME—AMENDATORY ACTS.

An act which amends a general law by extending its provwions, cannot prop-‘
erly be called « a private or local bill,”” and hence would not come within the
terms of the section of & state constitution which provides that no * private or .
local bill” which may be passed shall embrace more-than one snbject, which!
shall be expressed in the title. .

3. BAME—OMISSION OF IMMATERIAL STATEMENTS.

Omissions of immaterial statements in a petltlon orother document, provided
for by statute, are not sufficient to invalidate it, provided that all the material;
statements conform to the statate, and are free from ambiguity and doubt,

4, Same—Recrrans IN MounicipAL BoNbs—EsToPPEL. i

‘Where municipal bonds recite on their face that they are 1ssued pursuant to
the statute providing therefor, the town is estopped, in an action by a doma jide‘
holder, from questioning the truth of the recital. It ca.:ihot take wdvantage of
irregularities committed by its own agents. ~- .. - . .

§. BAMB-—RATIFICATON--ESTOPPEL, :

Where a town has received rallroad stock and lssued iherefor 1ts bonds, and"
has paid the intercst 6n such bonds for a succession of years without bbjéction,

* it is estopped by its own acts, which amount to a ratification and éonﬁrmation,i
6. SAME--QUESTIONS PRELIMINARY T0 IssUE' oF BoNDs, :

The judgment and determination of a town oiﬁcer, charged by law w1th the
_ duty of deciding tlie questions prehmmary to the issue of bonds, is concluswe
until reversed in a direct proceeding by an appellate court.

Hiscock, Gifford & Doheny and George F. Comstock, for plaantlﬂ

Patrick J. Rogcrs Curnelws E, Stephcns, and James L. Angle, for.
defendant. oo N

Coze, J. This-action is brought upon 1nterest warranis orlgmally
attached to bonds alleged to have been issued by the defendant. It
is urged by the defendant that the suit should be dismissed pursuant
to the fifth section of the act.of March, 1875, on the ground that:the
demands in suit were improperly and collusively transferred for the
purpose of creating a case within the jurisdiction of thecourt.: This
question should not be-decided upon conjecture; ‘the court is ot per-
mitted to speculate as to the nature of the transaction botween vendor
and vendee. If suspicion were allowed to take the place of proof, it
is not unlikely that a-conclusion favorable to the defendant’s theory
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might be reached. The evidence, however, establishes a valid trans-
fer. Allen v. Brown, 44 N. Y. 228; Stone v. Frost, 61 N. Y. 614;
Sheridan v. The Mayor, 68 N. Y. 30. No authority is produced hold-
ing a dismissal proper unless the proof establishes something more
than is developed here. Lanning v. Lockett, 10 Fep. Rue. 451:
Marion v. Ellis, Id. 410; Collinson v. Jackson, 14 Fep. Rep. 305.

The amendment—passed in 1870—to the general bonding act of
1869, extended its provisions to the three counties of Seneca, Yates,
and Ontario, which were originally excepted from the operation of
the act. Defendant contends that the amendatory act is in confra-
vention of section 16, att. 3, of the constitution of New York, which
prov1des that “no private or local bill, which may be passed by the
legislature, shall embrace more than one subject, and that shall be
expressed in the title.” This position cannot be maintained. - An
act which amends a general law by making it more general, cannot
properly. be ealled “a private or local bill.” ,

Criticism is made that the verification of the petition addressed to

the county judge of Seneca county is defective because it is suscepti-
ble of a construction at variance with the requirements of the bond-
ing act. It is asserted that the affiant states simply that the peti-
tioners are a majority of the tax-payers, and not that they are a ma-
jority of the tax-payers whose names appear upon the last preceding
tax-list, as required by the statute; that the verification might be
true, even though a majority of the tax-payers, whose names ap-
peared on the last tax-list, did not, in fact, unite in the petition.
" It is also said that the last paragraph of the affidavit, viz., “Depo-
nent further says that all the allegations in said petition are true, to
his own knowledge or belief,” relates to and qualifies all precading
allegations, so that the whole affidavit must be considered as if made
on information and belief.

Even if the defendant were in a position to raise these questions,
it is thought that the objections are not well taken; that the verifi-
cation and petition, when considered together, conform sufficiently to
the statute, and are free from ambiguity and doubt. The petition
states everything positively, and everything required by the statute;
this is conceded, at least the petition is not assailed because of any
irregularity or omission in this respect. Regarding the verification,
the statute provides that the petition isto be “verified by one of the
petitioners;” no precise form is designated or required. The aver-
ments complained of, even though they bore the construction sought
to be given them by the defendant, were not necessary and may be
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treated as surplusage. Nothing is there stated inconsistent with
prior allegations admitted to be adequate.

There was, doubtless, no necessity for the statement that at the
date of the jurat the petitioners were a majority, but if there was suf-
ficient in the affidavit without it, it is not easy to see how the proceed-
ings were injuriously affected, more than they would be by an alle-
gation that the petfitioners were all taxed upon real estate, or were
all over 21 years of age. If such statements were iminaterial, they
surely were innocent.

As to the other propositions argued by the defendant it may be
said generally that where the bonds recite on their face that they are
issued pursuant to the statute, the town is estopped, in an action by
a bona fide holder, from questioning the truth of the recrtal it cannot
take advantage of irregularities committed by its own agents. The
court is not permitted to controvert the judgment of the officer charged
by law with the duty of deciding the questlons preliminary to the issue
of the bonds,. His determination is. conclusive until reversed in a
direet proceeding by an' appellate court. These propositions have
been so often and so recently decided by this court, and by the su-
preme court, that it is not thought necessary to enter into any general
discussion of the principles upon which they rest. 'There can be lit-
tle doubt that the law as stated is the law which this court is compelled
to follow. But in addition to these general considerations there are
other reasons which must preclude this defendant from questioning
the validity of the proceedings before the county judge. = The bonds
were issued in July, 1871 ; the first default in the payment of interest
occurred in January, 1876. Having received and retained the stock
of the railroad company, and having paid nine installments of inter-
est on the bonds, the town is concluded by its own aects, which amount
to a ratification and confirmation. Whiting v. Town of Potter, 18
Blatchf. 165, 180, and cases cited; [S. C. 2 Fep. Rer. 517.]

It follows that there must be a judgment in favor of the plaintiff
for the amount demanded in the complaint.

v.15,0n0.11—50
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Harris and another v. Hanover Nart. Baxk.
(Circuit Court, 8. D. New York. 1883.)

1. Bris Anp NotEs oF INSOLVENTS—MUTUAL MISTAKE-~ATTACHMENT.

When bills of an insclvent bank, or the notes of & party who has previously
failed, are transferred in payment of a debt or sold as solvent paper, both par-
ties being ignorant of the failure and innocent of fraud, the creditor or buyer
may repudiate the payment or sale, upon a tender or return of the dishonored
note, and recover the amount due,

2. BAME—CAsE STATED.

The plaintiffs were the owners of a promissory note made by a firm in New
Orleans. The note was sold by note brokers of New York to the defendant.
On the same day, an hour- before the sale of the note, an attachment, upon
which their establishment was seized, was igsued against the makers of the
note by local creditors. The money received by the note brokers for the note
being paid 1nto court, the guestion remained whether the plaintiffs or the de-
fendant, both parties being ignorant of the attachment and acting in good
faith, should bear the loss. Held, that the defendant might rescind the con-
tract for the purchase of the note'and recover back what it paid therefor, on
the same principle that the plaintiffs would have been allowed to rescind had
the note been paid.for the day following in bills of an insolvent bank,

3. SaME—INSOLVENCY,
‘When a firm is unable to meet its obligations and allows its property to be
taken under an attathment on the charge of fraud, which it does nog deny, it’
is legally if not actually ingolvent. .

James 8. Stearns, for plaintiffs,

Thomas S. Moore, for defendant, ' -

Coxe, J. Prior to November 29, 1881, the pla,mtlffs were the
owners of 'a promissory note for $1,508.28, made by Levi & Co.,
of New Orleans. On that day, and after 11 o’clock a. m., the note
was sold by Hess Brothers, note brokers of New York, to the defend-
ant. On the same day, and at about half past 10, New York time,
an attachmernt was issued against-Levi & Co., in a suit commenced
by local ereditors, upon a demand for $5,035,—$2,500 becoming due
November 26, and the balance December 13, 1881. The establish-
ment of Levi & Co. was seized and closed by the sheriff. The firm,
however, considered themselves in business, and did, in fact, cons
tinue to draw checks and collect bills—outside of the store—until
December 2d, when their first note went o protest. Hess Bros.
having paid the money into court, the question to be determined
is whether the plaintiffs or the defendant—all parties being igno-
rant of the attachment and acting in good faith—shonld bear the loss.
A somewhat careful examinuation has failed to discover an adjud.ca-




