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of costs on an infant plaintiff. “Id. 99, 100. Courts of equity, how-
ever, like the civil law, made no distinction between plaintiffs and
- defendants in this respect, nor any between adults and infants. 1 Dan-
iell, Ch. Pr, (5th,Bd.) 87-44, 74-75, 154-156.

In Tennessee practice it has long been settled that, under the stat-
utes of this state, a minor can neither sue by his next friend, nor by
his guardian ad litem defend in forma pauperis. - 8 Meigs, Dig. (2d
Ed.) 2099; Cargle v. Railroad Co. T Lea, T17; Sharer v. Gill, 6 Lea,
495 ;- Musgrove v. Lusk, 5 Bax. 684; Greenv. Harrison, 8 Sneed, 130;
MeCoy v. Broderick, 1d. 201; Cohen v. Shyer, 1 Tenn, Ch. 192. But
we have already determined in this court that even in practice at law
we are not to be governed in this matter by the state statutes, and
more certainly we are not so governed in practice in equity. The
rule is the same in admiralty, both these courts following the more
liberal rule of the civil law. Bradford v. Bradford, 2 Flippin, 280,
and note.

The result is that the application to.pay the costs of the minor de-
fendants out of the funds in the hands of the receiver is denied; but
they may have leave, if really indigent, to defend in forma pauperis,
upon a proper application in that behalf.

So ordered.

ADMIRALTY--P0OR PERSONS SUING IN—JURATORY CAUTION. See note
collecting authorities and showing forms of proceeding for indigent suitors
in admiralty in the case of The Ouachite Belle, 2 Flippin, 282, in notis.

CosB v. PrELL.
(Circust Court, D, Kansas. January, 1883.)

1. OrrioN CONTRACTS—INTENTION OF PARTIES.
When it is the intention of the parties to contracts for the sale of com-
modities that there shall he no delivery thereof, but that tha transactions shall
be adjusted and settled by the payment of differences, such contracts are void.

2. SAME—BURDEN oF ProbF.

It is the duty of the courts to scrutimze very closely contracts for future de-
livery; and if the circumstances are such as to throw doubt upon the question
of the intention of the parties it is not too much to require a party claiming
rights under such a contract to show affirmatively that it was made with actual
view to the delivery and receipt of the commodity.
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3. SamME—CoxTrACTS HELD VoID. '

Asgthe evidence in this case establishes the fact that the partxes did not h)tend
the actual delivery of the corn contracted for, but did intend to speculate
upon the future market and to settle the profit or loss of defendant upon the
basis of the prices of grain on the third of May, 1881, as compared with the
prices at which defendant contracted to sell, the contracts sued upon are void,
and plaintiff cannot recover.

At Law.

Everest & Waggener, for plaintiff,

J. R. Hallowell and J. T. McCleverty, for defendant.

McCrary, J. In this case a jury was waived and the cause was
tried by the court. It is an action at law in which the plaintiff
claims damages for breach of contract. The complamt alleges- that
during the months of February, March, and April, 1881, the defend-
‘ant, who is a grain dealer residing at Columbus, Kansas, authorized
the plaintiff, who is & commission merchant at 8t. Louis, Missouri,
to sell for him certain quantities of corn to be delivered to the party
or parties to whom the plaintiff might sell the same, at the option of
defendant, during the month of May, 1881 The complaint further
alleges that the plaintiff contracted for the sale of said corn to be
delivered during said month of May; but that defendant, failing to
deliver said corn, the plaintiff having contracted to sell the same in
bis own name, was obliged to #nd did pay the damages resulting from
such failure, to-wit: the difference between the price of corn at the
place of delivery on the thlrty-ﬁrst day of May and the price at
which defendant had agreed to'sell and deliver the same, amount-
ing in the aggregate to $2,945. 25 for which, w1th interest, he prays
judgment.

The answer alleges that the contracts set out in the complaint
were option or marginal contracts, and that said plaintiff well knew
them to be such, and so made the contracts of sale of said corn, not
expecting to receive of the defendant any portion of the amounts of
corn for delivery, but expecting to pay any losses ‘or receive any gains
that might accrue for or against said defendant; that said contracts
were made for the purpose of speculatiig on the rise and fall of
prices, the plaintiff to receive commissions for said transactions;
and that said contracts were mere wagers on the fluctuating of the '
prices of grain in the market of the city of St. Louis.

The case therefore turns upon the questions, whether or not it was
the intention of the parties that the corn should be delivered. -If
-such was the bona fide intention, then the plaintiff is entitled to re-
cover; but if, on the other hand, it was understocd that the defendant
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was not required to deliver the corn, and that the transactions should
be adjusted and settled by the payment of differences, then the con-
tracts were void and the plaintiff cannot recover. Upon this con-
trolling element in the case, as might reasonably be expected, the tes-
timony of the plaintiff and defendant is in conflict. Under such
circumstances we are obliged to determine the controversy by refer-
ence to the actions of the parties in connection with the transactions
and their contemporaneous declarations, especially those in writing,
having a bearing upon the subject. If we can learn from these what
interpretation the parties themselves have put upon their own con-
tract, we shall find a satisfactory guide in determining the case.

_ The evidence satisfactorily shows that the plaintiff was largely en-
gaged at and about the time of these transactions in dealing in options.
He was also largely engaged in buying and selling grain for actual de-
livery. It appears that he adopted and had in use two blank forms
upon which statements of account were rendered to his dealers, one of
which was used when the grain was actually delivered, and the other
when it was not delivered, and thesettlement was made upon the basis
of the differences. In the former statement, as might be expected,
we find charges for freight, inspection, insurance, weighing, storage,
and commissions, These are charges which necessarily entered into
the transaction where the grain was shipped and delivered. In the
latter statements these items do not appear. They show only the
number of bushels of grain bought, the price at which bought, and
the month of delivery; the price at which the same was sold, and the
net loss or gain. There are in evidence 34 of these last-named bills,
used in the settlement of option deals between June 26, 1881, and
July 30, 1881, all representing transactions between plaintiff and de-
fendant. Of the bills representing actual sales from the defendant to
plaintiff between September 18, 1880, and April 19, 1881, there are
57; so that it appears that the course of dealing between the plain-
tiff and defendant was such that sometimes the grain contracted for
was to be delivered, and at other times it was not to be delivered, and
the transactions were to be settled upon the basis of margins. It
only remains to be determined whether the transactions in contro-
versy belong to the former or to the latter class. If the question were
to be determined upon the testimony of the parties themselves, con-
flicting as it is, in connection with the facts already stated, it would
probably depend upon the question: upon which party rests the bur-
den of proof? And I am inclined to the opinion that, without refer-
ence to other evidence, the plaintiff would fail.
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It is the duty of the courts to scrutinize very closely these time
contracts, and if the circumstances are such as to throw doubt upon
the question of the intention of the parties, it is not too much to re-
quire a party claiming rights under such a contract to show affirma-
tively that it was made with actual view to delivery and receipt of the .
grain. Barnard v. Backhaus, 9 N. W. Rep. 595. '

It appearing that the parties were in the habit of dealing in options,
and the evidence being equally balanced upon the question whether
these were option contracts or not, the court would be obliged, I
think, to say that the plaintiff has failed to make out his case by a
preponderance of evidence. But whether.this be so or not, a refer-
ence to the written evidence, to be found in the correspondence of
the parties at and near the time of the transaction, strongly corrobo-
rates the defendant. A number of letters, written about the time of
these transactions, and evidently referring to them, are in evidence,
and an examination of them will show that the plaintiff was con-
stantly insisting, not upon the shipment of the quantity of corn pur-
chased by him, but upon the payment of margins, either in cash or
by the shipment of enough corn to cover margins. February 11th,
plaintiff writes to defendant, referring to the transactions between
the parties as “option deals.” April 22d, he writes, “We had to put
up over $2,000 on your deals,” etc. May 2d, he says, “You munst
ship us some corn as a margin.” May Tth, he says, “If you can't
ship us any corn to cover margins, please send us $500.” May 18th,
he writes, “We draw $500 on you. This is margins for your corn
deals, which we hope you will pay. This will leave you about $300
behind to make corn deals up to market.” May 27th he says, “We
have written you and drawn on you for margins.”

Perhaps the most significant letters bearing upon this question
are those of May 80th and 31st, the dates on which the time for
the delivery of the corn expired. If it was a bona fide transaction, and
plaintiff was expecting the delivery of the corn, we should expect to
hear him, in these letters, complaining or expressing surprise that
the time was about expired and the corn had not been delivered.
But, on the contrary, a reference to the lotters of those dates will
show that the only complaint was that defendant had not furnished
the margins. . Thus, on May 30th, plaintiff writes, “We cannot carry
these deals when you not only refuse to give us margins, but seem
to pay no attention to our demands.” On the 31st plaintiff writes
to explain the manner in which he had closed out the May corn, and
expressing regret at the serious loss to the defendant, but says noth-
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ing to indicate .that he expected the corn to be shipped. Upon
all of the evidence, I am of the opinion, and therefore find the fact
to be, that the parties did not intend the actual delivery of the corn
contracted for, but did intend to speculate upon the future market,
and to settle the profit or loss of the defendant upon the basis of the
prices of the grain on the thirty-first of May, 1881, as compared with
the price at which defendant contracted to sell. Such being the fact,
the law is well settled that the plaintiff cannot recover. Melchert v.
Am. Un. Tel. Co. 11 Fep. Rer: 193 ; Gregory v. Wendell, 39 Mich.
337; Pickering v. Cease, 79 Tll. 328;.' Barnard v. Backhaus, supra.
Judgment for defendant.

HarpesTy 9. Pyim.
(Cirouit Court, W. D. Pennsylvaniz. March 21, 1833.)

1. RALroAD MorTesgE—RoLLING STOCK.

Rolling stock does not necessarily become afiixed to the raflroad upon which
it is placed. Therefore, a mortgage, although in terms covering future-to-be-
acquired rolling stock, does not attach’ to the rolling stock of a. third person
subsequently placed on the road under a contract with a company then operat-
ing it,

2. ExecuTioN—LEVY UNDER WRIP,

A sheriff’s return to a writ of fi. fa.—*And I have, therefore, by virtue of
the same written writ, levied upon all the right, title, interest, and claim of
the 8. & M. Railroad Company, of, in, and to.the 8. & M. leromd in Somer-
set county, and state of Pennsylvania, and upon‘all the property, real, personal,
and mixed, includmg Jocomotive, ¢ara, ' * * * now in the regular use of
the said 8. & M. Raflroad Company, in the conducting of its business as a car-

. rier’’—imports a seizure of the locomotive and cars, and in an action of tres-
pass against the sherif¥, is conclusive evidence against him of such seizute,

3. SAME—AGREEMENY A8 To RoLniNeg SToCK SEIZED, '

The attorneys at law of the plaintiff, (the owner of tne rolling stock,) in that
capacity merely, and without special. authority so to do, signed an agreement
as the basis of a consentabledecree in an -equity suit, to which the plaintiff was
a stranger, and in which he had no interest, which plowded inter alia, for the
withdrawal ‘6f* exceptions to the sheritl’s sale, filed by the railroad company,‘
{the defendant in the execution,j and the confirmation of the sale, and the re-
turn of the locemotive to the railroad, and its delivery to the sherif’s vendee ;
the preamble of the agrcement. reciting, * Whereas, it is desnable that the

*relative rights-of all parties-interested or concerned should e determined at
iaw " and the sixth clause of the paper declaring, ¢ The rights of R. 8. Har-
. desty [the pkmnmﬁ] to any title or claim to the rolling.stock, if he has any legal
T ght shall he determmcd according to law. This agrcement isnot to prejudice
any right lie'may, and which can be, legally established to the rolling stock.”
The sheriff was, Dot a party to the equity-suit or the ageeement.  Held, that the



