
716 FEDERAL.BEl'ORTER.

WERTHEIM and others v. CONTINENTAL By. & TRUST Co.

(Vircuit Court,S. n. New York. February 17, 1883.)

EVIDENCE-PRODUCTION OF BoOKS AND PAPERS-BIGHTS OF LITIGANTS.
A corporation may be compelled to produce its books and papers in evi.

dence, which may be necessary and vital to the rights of litigants, and consid·
erations of inconve.nience must give way to the paramount rights of parties to
the litigation.

Motion for Attachment of Witnesses.
Evarts, Soitthmayed ct Choate, for complainants.
Henry L. Burnett, for defendants.
WALLACE, J. There are informalities in the record upon which

this motion to attach witnesses for ctmtempt has been argued, which
lead to a denial of the motion.' But connsel have desired that the
main question involved should be considered and decided as a guide
to their futureaotion in the cause. Thisqu6stion is whether the presi-
dent and secretary of the North River Construction Company, a cor-
poration, can he compelled by a subpama duces tecum to produce
books and papers of the corporation in a suit in equity, to which the
corporation is not a party, upon the application of one of the parties.
The proceeding is opposed upon the anthorityof several cases in the
state courts of New York which deny the right of a party to compel
the officers .0£ a corporation to produce its books as evidence in a
cause to. which it is nota party; The first of these cases is the Presi-
dent etc., ofBank of Utica v. Hillard, 5 Cow. 153, where a clerk of the
bank refused to produce the books. SAVAGE, C. J., said: "The obligation
of the witnesses to produce the books upon the. duces tecum depends
on the question whether they were in his possession or under his con-
trol j" .and theoblig'",tion was denied because he was a mere clerk of
the corporation." The same cal.'le was before the court again (5 Cow.
419) upon a motion to attach the" cashier of the bank, who had refused
to prqduce the books under the subpoona, and was, denied because the
bank could not be required to produce evidence against itself as a
party to the l\.ction. Both of these cases, ?y the strongest implica-
tion, J)oncedethe. power to cQp1pel thl'l production of the books by an
office'r,when corporation is nota party. Thirty years later the
Iloint"axose a,gajn}n La Farge v. La Farge Fire Ins. 00.14 How. 26,
upon a motion for an.attltChment agaiustthe president 01 the defend-
imt for refusing to produce its books under a subpoona duces te-
CUI/I, and the motion was denied upon the"authority of the cases in 5 .
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Cow. The precedent thus established was recognized incidentally or
directly in several subsequent cases, and was assumed to apply
whether the corporation was a party or not a party to the suit. The
question was never considered by the courts of last resort, and was
put at rest by section 868 of the Code of Civil Procedure, which ex-
pressly conferred the right theretofore denied.
As this suit is in equity, the present Illotion is not affected by the

provisions of the Code of Civil Procedure, and the court is asked to
apply the doctrine of the antecedent decisions of the state courts.
No authority is found in any decisions of the federal courts denying
the right to compel corporations to produce evidence which may be
necessary and vital to the rights of the litigants. On principle it is
impossible to suggest any reason why a corporation should be privi-
leged to withhold evidence which an individual would berequil'ed to
produce. It may be inconvenient, and sometimes efubarrassing, tG
the managers of a corporation to require its books and papers to be
taken from its office and exhibited to third persons, but it is also in-
convenient and often onerous to individuals to require them to dG
the same thing. Considerations of inconvenience must give way te
the paramount right of litigants to resort to evidence which it may
be in the power of witnesses to produce, and without which grave
interests might be jeoparded" and the of justice
thwarted.
The researches of counsel have been unavailing to find anydecis-

ions of the courts of other states which sanction the rule thus main-
tained by the courts of New York. Notwithstanding these cases, it
is believed to have been the common practice in this state to
officers as witnesses to produce the books of their 'iJ;l
actions between third persons. , In other states, so far as is known,
the right to do SQ has never been controverted. There has been
strennons opposition on the part of corporations to the productiot;l
of their papers and records 'in suits to which they were not parties,
The effort of telegraph companies to maintain the privacy of their
messages is an illustration, (see Henisler v. Freedman, 2 Pars. Select
Cas. 274: U. S. v. Babcock, 3 Pill. 566,) but immunity has never
beenclain:;ted upon the gronnd I).,OW' 'taken. . " .'
Why shoQ.ld not the of, Ii corporation be r;equh:ed to

the books of the corporation as witnesses wben the books are neces-
saryeviq.ence'? The' corporation cal). only ·act ,thJ.:ough Jtll,officer.s,.
Thf suggestion that the bookS are in the legal custody of the <corpo-
ration,andnot of its officers, may be theoretically correct. If tech-
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nically true, it is not an ·objection to compelling the officers to pro-
duce them. As said by LordELLENBoROUGH, in Amey v. Long, 1
Campb. 17: "Although a paper should be in the legal custody of one
man, yet if asubpama duces tecum is served on another, who has the
means to produce it, he is bound to do so."
In Crowther v. Appleby, L. R. 9 C. P. 27, Lord DENM4N asks:

"When documents are in the possession of a company, who but the
secretary can be subpamaed to produce them?" Courts of equity have
always permitted the officers of corporations to be made parties t()
bills of discovery, upon the theory that they are the custodians of
the books and docuDlents of the corporation, and may be compelled
to produce them and answer to the interrogatories propounded.
As has been the cases in 5 Cow. have been misapplied

by the later oases in the courts of New York, and do not sanction
the precedent which they are asserted to establish. This court must
refuse to follow these later decisions, deeming them to be unsup-
ported. by precedent, an innovation upon the rule generally recog-
nized, and opposed to good sense.

The production or documentary evidence in which a 'party to a cause has an
interest, may, at common law, (independent of the auxiliary remedy by bill
of discovery in chancery,) be had in three ways: (1) By an order for inspec-
tion; (2) by a notice to produce; (3) by a subpcena duces tet:um i-the first used
where the writings are required before the trial takes place or the pleadings
are completed; tpe last two where the writings are wanted at the trial. The
purpose of this note is to give a concise stateme'nt of the rules governing the
8ubpcena duces tecum, but as an introduction to these it is proposed to present.
a brief sketch of the two other methods just stated.

I. The Order for Inspection.
The English courts of common law early exercised .a power to make an

order for the inspection of writings in the possession of one party to a suit in
favor of the other,(a) in order to assist the plaintiff in drawing his declara-
tion,(b) or the defendant in framing his pleas.(c) .A few examples of this
practice will suffice. .A tenant of a corporation was assessed an increased
rent by a jury under. the provisions of a statute permitting this to bedone
when the value of the lands should be increased. Helndorl:led the finding of
the jury on his lease. The corporation afterwards brought an action for
the inc:reasedrent, and; in order to frame its declaration, asked to be .tHowed

(a) Mayor or Arundel .... aolmel, 8 Dowl. 11S,
(1839;) \Vo6lnier .... Devereux, 2 M. & G. 761:l;
King v..Klag, 4 Taunt. 666; Browning .... Aylwin,
7 B. & C. :104.

(b) Mayor of .... Holmel!, 8 Dow\. lIS;
Rowe .... Howden, 4· Bing. 639; Blakey .... Porter,
1 386.
(c) Raynor v. IUtoon, 6 B." S. SSs, (1865;) Reid

.... ["kman, 2 C. &: M.ioJ.
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to take a copy of the indorsement, and this was ordered by the court.{d) An
action was brought on a policy of marine insurance for a constructi total
ioss. The defendant applied to inspect 'all the· papers relative to the matters
in is'sue, inclUding letters between the captain and the plaintiff, and it was so
ordered.{e) An action was brought against: a broker for negligence in mak·
ing a contract, and, on application, the Court compelled him to produce his
books in order to enable the plaintiff to' inspect and take a copy of the con·
tract.{f} Where an agreement was entered into between two persons, of
which there was but one copy, the party who retained it held it as trustee for
the other, and would be compelled to permit the other to inspect and take a
copy of it. Thus, where only one copy of a lease is drawn up and executed,
and is delivered to the lessee, the leSsor in a suit for the rent may obtain in-
spection of it;{g) ,and .also where two parties enter into a partnership agree.:.
ment drawn up and signed by the plaintiff, but remaining in the custody of
the defendant.(h)
The practice in the common-law courts at first was to Ordel' inspection of a

document only where there was but one copy of the document, Qnd the party
in fWhose possession it was, held it as a quasi trustee for the other party. But
the word" trustee" was not strictly construed, nor was it used in any techni-
cal sense, and hence it was not long before the rule was extended so as to in-
clude every case where the party seeking to inspect had an interest in the

Therefore it was not essential that there should be an agree-
ment in writing entered into between the parties. Where the agreement con·
sists of a series of letters,or'of a written proposal on one lIideand an oral
ceptance on theother, and the writer of the letters, who is sought to be charged
with a contract arising out of them, has no copies, he has such an intereSt in
them as to give him a right to ask to inspect them and take copies. So of the
case of an offer by word of mouth, and an acceptance of it in writing. Thewriter
surely has aright to say, "Let me seemy letter, in order that I may know what
oontract I have entered into."(j) An order for :the inspection of a document
was always granted where the circumstances called for it; as, where the de-
fendant suggested that it was a forgery or had been altered since it was signed,
or made atlidavit that he had no recollection of ever haVing-executed such a
document.(k) Therefore the usual practice was fortheparty'applying for the
inspection to make affidavit attacking its genuinenesS'.(l) But even this was
not always required. But, though a party has a right to inspect dOcuments
sustaiuing his own side of the case affirmatively, he has n9 such right as to
thosewhich form part of his adversary's case; he cannot call for those Which,
instead of supporting his title, defeat it by entitling his advorsary.(m)
In Avery v. Langford.(n) a plaintiff in ejectment sought to inspect and

(ct) Mayor or Arundel v. Holme., 8 Dowl. lIB,
{1839.)
(.) Raynor v.Rltson, i B.S> 8. 88fl. (1&i5;) Law_

rence v. Olean Ins, Co. 11 Johns.
(J) Browning v: AylwlD, 1 B. &: C.2Ot.(IB21.)

King v. King. 4 T" onto 006, (IR12.)
(/I)Morrow v . 1 Brod.;' B. 318, (1819.)
(/) Pric8'v. Harrison, 8 C. B. (N. 8:)'11. (lOGO.)
(1) Id.

. '. -' .
(k)Woolmer 2 Man. &: Gr. 155,

(1841.) In the coinmoo pleas It was held that
discretion '0C' the jadge.ln ench cases was
newKble on appeal, .
(I) Jackson v. Jones, aCow. 17, (1824.)
(m) Brougham, 0.,10 Boltoo V. Corp. of J.1ver_

pool, 1 ;\ly Ine &:K. 88: (1t;33 )
(fI) L. J. (oQ.B.) 217,(18i>:t.}"
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take copies of certain deeds in order to prove his title to the premises. It
appeared that the assignee of certain premises for the residue of a term became
seized in fee of adjoining premises, and demised both to R. and S., and that
sUbsequently the interest of the assignee in both was transferred to the de-
fendant, who, after the determination of the term of R. and S., retained pos-
session of the lejt8ehold premises. The application was made by the plaintiff
as reversioner, and he asked for an order to inspect the conveyance by which
the:leaseholds were assigned and the freeholds conveyed to the defendant,
alleging that the latter had obliterated the boundaries between the two,
and that the premises now sought to be recovered formed part of the lease-
holds. It was held that the plaintiff was entitled to inspect the assign-
ment of the term, but not such part of the deed as related to the convey-
ance of the freeholds. And where an instrument was executed in duplicate,
each party keeping a copy, and one of the parties lost his copy, the court re-
fused to compel the other to produce his copy.(o)
Nor will the party succeed where the inspection is asked, not for the pur·

pose of his own. case, but to find out his adversary's. Thus, in an action
against eX6Cutorsupon an agreement under which the plaintiff claimed certain
arrears of an annuity alleged to be due to him the testator, the defendants
pleaded that after the making of the agreement, and before the accruing of
the causes of action, it was agreed between the testator and the plaintiff that
the agreeement should be, and the same accordingly was, rescinded, and that
the testa.tor should be, and he accordingly was, exonerated from all furthel
performance thereof. The court refused to grant the plaintiff leave to
inspect a supposed letter, UPOI} which the plea was founded, upon an affi-
davit stating that the plaintiff had written some letter to the testator relat-
ing to the annuity, the words of which he could not remember, and also his
belief that the defendant intended to rely on that letter as constituting the
agreement alleged in the plea, but denying that such agreement ever was made;
the inspection being sought, not in order to support the plaintiff's own case,
but to see by what means a defense could be made out against him. The
grounds upon which the judgment proceeded were that there was no certain
allegation that there was any such document in existence, and that it was a
mere fishing application.(p) But the fact that the document discloses the
case of the party in whose hands it is, is irrelevant, provided it also supports
the case of the party asking to inspect it.(q)
• The English statute(r) provides that the common-law judges should have
power, on application made, to compel the opposite party to allow the party
making the application to inspect all documents in the custody or under the
control of such opposite party relating to the action, and, if necessary, to
take examined copies of the same in all cases in which, previous to the pass-
ing of the act, discovery' might have been obtained in equity. Under this
statute itwaB held that the party must show by affidavit (1) that an action
or otherpl'oceeding is pending; (2) that certain documents are in the control

(0) Street v. Brown.. 1 Marsh. 610.
(p)ShadweJl v.ShauweU.6 C. a. (N. S.) 6711,

(l8liIl.)

(q) London GaI.llght Co. T.Chelllllli, 6 C. a.(N.
S.) 411. (I-59.)
(r) 14 &: 11; Vic. C. '6.
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III. The Subpmna Duces Tecum.
§ 1. SUBP<ENA DUOES TECUM-OBJECT AND HISTORY OJ!' THE WRIT.

The writings in a man's possession are as much liable to the calls of· justice
as the faculties of speech and memory are. There can,be no difference in
principle between obliging a man to state hIs knowledge of a fact and com-
pelling him to produce a written entry in his possession which, proves the

of the opposite party relating to such action; (3)that the applicant would be .
able, by a bill of discovery, to obtain an inspection of the documents.{s)
The American courts were less ready to assume jurisdiction in such cases,{t)

and chancery had generally to be resorted to for relief of this character.
Within recent years, however, statutes have been enacted in most of the'
lItates giving courts ot common law power in proper cases to order the in-
spection of documents; and the bill of discovery is not now resorted to, ex-
ceptunder special circumstances. wording ot these statutes generally
is that the courts of law shall have power, iusuch cases as shall be deemed
proper, to compel any party to a suit pending therein to produce and permit
the opposite party to take copies of such writings in his possession as are ma-
terial to his case.

II. The Notice to Produce.
Where any paper which is in'possession of the opposite party Is necessary

to be produced at the trial, notice may be given to the party in whose posses-
sion it is to produce it, and, if he neglects to do so, parol or secondary evidence
may be given of its contents; This does not compel him to produce the doc-
ument; it only lays a foundation, it he fails to do 80, for the introduction of
secondary evidence, after he has proved the existence of the original.{a)
In three cases it is said notice to produce is not necessary: (1) Where the

instrument to be produced and that to be proved are duplicate originals; (2)
where the instrument to be proV'ed is itself a notice,-as a notice to quit, a
notice of protest; etc.; (3) Wherefrom the nature of the action the defendant
has notice that the plaintiff intends to charge him with possession of the in-
strument,-as, for example, in trover for a bill of exchange. (b) The notice
may be directed to the' party or his attorney, and may be served on either;
and this Should be done previous to the commencement of the trial. The
notice to produce must be reasonably specific. Thus, a notice to prodlice "all
letters, papers, and documents touching the bill of exchange mentioned in
the declaration, and the debt sought to be recovered," has been held too gen.
eral ;(0) as have a notice to produce "letters and copies of letters, and all
books relating to this cause,"(d) and one to produce "all books, etc., relating
to the matter in controversy."("') But a notice to produce" all letters writ-
ten by the party to and 'received by the other, between the years 1837 and
U141, inclusive," was held sUlficient to entitle the party to call for a partiCUlar
letter.(e}

(,) Hunt 'If. Hewl", 7 EL 236. (1B6l2.)
(I) See Bauk of Utica 'If. HIlliard, • Co..... 62,

(',826.)
(a) Sharpe 'If. Lambe, 3 P. II; D. 4G4
(b) Greenl. Ev. 661

v.15,no.l0-46

(c) France 'If. Lucy, Ry. II; M. 341.
(ll) Jones T. Edwnrd., 1 McCI. II; Y. 139.
*Stalker v. GRunt, 12 N. Y. Lep;. Db•. 12&.
(c) Morrll T. Hau...r, 2 M. &; Rob. BOIl Y.

Elng, 6 ser,. It R. lloU.
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'same fact. Not only a mati's estate, but even his liberty or life,may depend
upon written evidence which is the exclusive property of a stranger.(f)
If a person, not a pa1·tyto''the cause, have in his possession any writings that
either party may consider essential to be introduced in evidence at the trial, such
writings, etc., are brought to the court through the mediumof a subpama duces
tecum. The subpama duces tecum is the onlymode in many cases to obtain the
production of a document in the hands of athird party at the trial. In Bank
v. Lewis(u) an application 'havirtg been made to the vice-chancellor to have a
solicitor ordered to produce a certain deed in evidence at the trial, the motion
was refused, the vice-chancellor saying: "The right of the solicitor to the POS4
session of the deed is altogether collateral to this cause; and in this suit I
have no jurisdiction to compel him to produce it. You must treat him as
you would treat any other witness in possession of a deed." Still, it was early
laid down that the witnes!> was none the les8 bound to obey the writ, because
there was another way of obtaining the document8 called for by the 8ubpcena
duces tecum.(h) No trace of the u8eof this writ by the common-law court!>
of is to be found in the books earlier than the-time of Charles II. But,
as said byLord ELLENBOROUGu', C; J., in 1808: "The right to resort to means
competent to compel the production of written as well as oral testimony seems
essential to the very existence and constitution of a court of common llloW,
which receives and acts upon both descriptions of evidence, and could not
possibly proceed with due effel;twithout theIn. And it is not possible to con-
ceive that such courts should have iaUJleInoriaUy continued to act upon both
without great and notorious impediments baving occurred, if they had been
furnished with no bettermeans ofobtaining written evidencethan what the im-
mediate custody and possession of the party who was intere2ted in the produc-
tion of it, or voluntary favor of those in whose custody the required
instruments might happen to be, afforded. The courts of common law, there-
fore, in order to administer the justice they have been in the. habit of doing
for so many centuries, mllst have employed the same or similar means to
those which we. find them to have in faot,used from the time of Charles II.;
at least, according to the entries before referred to. ... ... ... They may be
taken, therefore. as known and recorded special instances of a general prac-
tice to compel by writ the production of -necessary written testimony at the
trial of suits at law."(i) This writ can only be used to compel tbe produc-
tion of documentary evidence; i. e., books, papers, accounts, and the like. It
will not, therefore, issue to bring into court "patterns" for a stove.(j)
§ 2. By STATUTE, WRIT MAY RUN To PARTIES TO SUIT. In some of

the states, the courts have construed thestatntes on the subject so as to com-
pel the parties to a suit to produce docnments under a Imbpamaduces
The New York Code(a) provided that a party might be compelled to testify
as a witness "in the same manner and sUbject to the same rules of exami-
nation as any other witness." Notwithstanding that another section(b) Kave
the court to order Elither partv to allow the other an inspection

(I) Starkle, Ev. 113.
(g) I; Madel. 29'1.
(h) Corsen v. Dnhols, 1 Holf, 239.
(i) v. Long, 9 East, 4SJ.

(1) In re Shepherd, 3 Fed. Rep: 12.
(a) Section 3!JO.
(b) Section 3'a.
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01 dO,cuments in his possession, it was held that under the first section a
party, to an actio)1 might, at the, instance of the adverse party, be compelled
by a subpama duces tecum not only to appear at the trial and submit to an
oral examinati,on, but to ,producebl?oks and papers in his precisely
as any other witness may be so cOIiwelled. 'fhis decisioIl, which conflicted
with an earlier rv.ling under the same sections,(c) was reached by constru-
ing the word" testify" to mean not oilly the giving of oral but the
production of' evidence oiany kind in the possession of the party ;(d) and the
same view has been taken of asomewhat similar statute in New Jersey,(e) and
under the same sectioosit is held that /;J. pflrty to an action may by asubpama
duces tecum be compelled to produce' documents in any examination had
before trial,(!) and if such a suLprena is issued and served on the party, it
compels him to attend'ima 'he examinM, even though it does not reach his
books and papers;(g).
§ 3. PARTYMUST OBEYWRIT-QUESTION OF LAWFUL EXCUSE FOR COURT.

The $ubpama duces teCltm calls on the party to appear at the trial, and also
bring the papers, etc., with him. ' Therefore he must obey the command to
pear. even though the papers may be immaterial to the case. That is to be de-
cided by the court. Where the witness did not appear, and on an attachment
being applied for, filed affidavits showing that the instrument required to be
produced was immaterial to the case, "it is unimportant in this proceeding,"
said LITTLEDALE, J •• "so far its tbe witness is concerned, whether the instru-
ment which the subprena req1lired to be.produced was or was not material. He
was bound to attend according to the exigency of thewrit."(h) The subpama
duces teC'ltm is compulsory upon the person to whom it is addressed. It is for
the court to say whether the witness has any lawful excuse for refusing to
obey its commands, (0 and if the witness declines to produce it on any ground,
the court will examine into that ground, and for this purpose the witness
mnst submit the document to the inspection of the court.(j) .. The subpcena
duces tecum is " process of compulsory obligation on the witness to produce
the deeP. or writing required of him, if he has it in his possession and has no
lawful excuse for withholding it, of the- validity of whichexcl1se the court is
the judge. The court will exercise its discretion in deciding what papers
should be produced, and under what qualifications as respects the interest of
the witness in the paper."(k) But before the ,court will order the witness to
(c) Trotter v. Latson, 7 How. PI'. 261.
(d) Bonesteel v. Lynde, 8 How. PI'. 226; afllrmed

by the foll conrt. ld. 3,,2; People v. Dyckman. 24
How. Pro 2'&1; Mitchell's Case, Abb. PI'.
Jarvisv. Clerk, 12 N. Y. Leg. Obs, 12).
(.) Morray v. Elston, 23 N. J. 212.
(J)Woods V. 16 Abb. PI'. 159;

De Barry v. Stanley, 48 How. Pro 349; HnoSllman
v. Stealing, 61 Borb.:m; Smith V. McDp,n"ld, 50
How. Pro 619; central Natt(mal Bank V. Arthnr,
'<! Sweeney, 194, '
(I) Sm;th V. McDonald, 60 How, PI'. 619; 62

How.Pr. 117; Martin v.Sl/offord, 3 Abb. N. e.
125; De BRrry v. StnnleY,6 Daly,412; HRvemeyer
v, Ingersoll,12 Abb. Pr. 301; People V. Dyckman,
24 How. PI'. 222; Jarvis V. CIIl'rk. 12 N. Y.' Leg.
Obs. 129; Mitchell'. ClISe, 12 Abb. Pt. 249;

Morrl80n v. Sturgis, 26 How. Pr. 174; LRne v.
Cole,12 Barb.GBO; Left'erts v. BrRlOpton. 24 How.
PI'. 267; Brett v. Buoknam. 32 Barb. 656. These
cases are very cOlltlJcting on this Polot, but tbe
'mlljOl1ty of them, especllllly t!le laiter ones, sus-
tain the text.
(h) Doe v. Kelly, 4 Dow!. 273; Key V. Rossell,

7 Dow1.693.
(I) Ameyv. Long. 4S1; Holtz v.Schmidt,

2 Jones & Sp. 29; Bull v. Lovelilod, 10 P.ck. 9;
v. Briscoe, 6 Sm. & M.l!I8; Corsen v.

DUbois, 1 Holt, Field v. Bellnmont, lSwaost.
2,19; tt. S. v. Hnoter, ante, 71:2.
(j) MttcbeWJI eliSe, 12 Abb. Pro 249; Doe T.

CHford.2 C. & K.
(k)IlI te 0lToo1e, 1 Tnck.39
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produce a document called for by a duces tecum, it must be shown conclusively
that the wi'"ness has the power to comply with it. It is Dot sufficient that
there is such evidence as would be competent to be submitted to a jury upon
the question.(l) Where it is found that a party subprenaed to produce docu-
ments has procured the possession of them in order to prevent their being in-
troduced in evidence by others, his excuse for not producing them, that he has
lost or mislaid them, will not be regarded.(m) It isno ground for refusing to
produce them, that the papers are private;(u) but there are a Dumber of
grounds on which the witness, coming into court with the documents in his
possession, will be excused from produc,ing them. These grounds will be stated
in the next sections.
§ 4. DocmlENTs EXEMPT FROM FROCESS-PUBLIO DOCUMENTS. Thus a

public officer will not be required by subpama duces teeum to bdng public docu-
ments in his custody into court where official copies can be had,(o) for this
would cause greatand unnecessary inconvenience, without any corresponding
advantage.(p) So it is a good objection to producing the papers asked for
that they are of a public nature and cannot be exhibited without injury to the
pUblic.(q)
§5. SAME-CRIMINAL OR PENALTY. So it is a good answer to

the call for their production that obedience to the writ might subject the wit-
ness to a penalty or forfeiture, or to. a criminal charge.(r)
§ 6. SAME-PAPERS AFFECTING CIVIL RIGHTS. The English rule is that a

witness is not compelled to produce title deeds or other documents belonging to
him when their prodliction might prejudice his civil 'rights ;(s) but though he
may decline to produce a document of this character, and cannot be compelled
to state its contents, yet he must disclose the date and the names of the .par-
ties in order to identify it.(t) In the United States" the weight of authority
is in favor of the rule that l\ witness may be called and examined ina matter
pertinent to the issue, where his answers will not expose him to cIiminal pros-
ecution or tend to SUbject him to a penalty or forfeiture, although they may
otherwise adversely affect his pecuniary interest; and '" III '" there is no
difference in principle between compelling a witness to produce a document
in his possession under asttbpmna duces tecum in,a case where the party call-
ing the witness has aright to the use of such document, and compelling him
to give evidence where the facts lie, in his own knowledge."(n) In an early
case in South Carolina, a security on a sheriff's bond was compelled to produce
the books of his principal, who had died insolvent, notWithstanding he was
apprehensive' of danger to himself ftom the production, in the way of suit,oll
the bond.(v)

(I) Hall v. Young, 37 N. II. 134.
(m) Ilonesteel v. Lynde, SHow. Pro 226-352.
(n) Burnham v, Morrissey, 14 GraY,240; In ro

Dunn, 9 Mo. App. 261.
(0) Delaoey v. Regulators, 1 Yeates, 403; and

Bee ShIppen V. Wells, 2 260.
<lI') CorlJett v. Glbioon; 16 Blatchr. 33i.
(q)Rel!;. V. Russell, 7 DowI, 693; Gray v. rent.

lC.lld, 2 S. & R. 23. '

(r) U. S. v. Reyburn, 6 Pet, 367; Cosen v. DII.
bol_, 1 Holt, 241.not8. '
(.) Doe V. Date, :3 Q. B.609. The rljle,however,

does 1I0t exte.nd, beyl;lIId the evidence or Utle.
Stlllkie. Ev, 111, s6 lays It down. , And see Corsen·v. Dnbols.l Holt, 241, note; Roberts V. Simpson.
2 Starkie, 203; Miles V. Danson; 1 405.<,) Doe v. Clift'or\!. 2 C. &K. 448.
(u) Shaw, C. J .. ln Bull V. Loveland, 10 Pick. 9
·(11) Hawkins v. Sumler, 4 Deullu. 446. '
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§ 7. SAME-PRIVILEGEDCOMMUNIOATIONS. An attorney cannot, by a sub-
pema duces teC'Um., be compelled to produce papers of his clients in his hands,
any more than he can be compelled to testify as to conftdential communica-
tion between them.(a) But an ordinary agent is not within this rule, and
may be called on t'o produce his principal's papers in his pOBsession.(b) Still,
all privilcl{ed statements are within the rule; e. g., the books of a physician
containing entries of information acquired by him in attending patients in a
professional character, and which information was necessary to enable him to
prescribe for such patients.(c)
§ 9. TELEGRAMS IN HANDS OF COMPANY. On the ground of privileged

communications it has been attempted by the officers of telegraph companies
to withhold copies of dispatches in their hands when required as evidence in
courts of justice. This attempt. however, has not succeeded. It is held that
telegraph messages in the hands of officers of the company are not privileged
communications; and they must be produced when ordered by a subpoma
d'UC68 tecum, any rule or by-law of the corporation to the contrary notwith-
standing.(d) The statute subjecting the agents of telegraph companies to a
penalty for disclosing the contents of any private. dispatch to any person other
than the person to whom it is addressed, or his agent,(e) or a statute making
a person liable who unlawfully exposes the secrets of a telegraph qffice,(f)
does not prohibit such a disclosure when reqUired as evidence ina judicial
proceeding.
§ 10. PAROL EVIDENOE OF PRIVILEGED DOCUMENT INADMISSIBLE. Where

a witness refuses to produce a document and is 'justified in so doing, for any
of the reasons which we have seen, he cannot be compelled to give pa.rol evi-
dence of the contents.(g) The court will receive such evidence if he gives it
willingly, but will not compel him to give it. (h) Where the papers required
as evidence in a trial are in the possession of a person who is not obliged to
produce them under a mbpmnaduaes teC'Um, the party desiring theID may by
other witnesses give secondary: evidenceof their contents, if he has ertdeavored
to obtain their productionby subprena, for he has done everything' in his powel'
to obtain the best eVidence.(i) So, too, parol evidence is admissible where a
witness, in fraud of the subprena, has transferred the document· to another,
and for this reason does not produce it.(j} But parol evidence is' not admis-
sible where the docnment is not produced, and cannot be compelled because
the subpama was served too late.(k)
§ 11. WITNESS MAY BE OItDEREl'> TO READ OR EXPLAIN PAPERS; To sim-

ply produce the books or papers called fot is not all the witness may be asked
to do; be may be compelled to read out of them Bpecific itelUs or' charges to

(a) Rex ,.. Dixon. 3 Burr. 1687; Dnrkee T. Le-
land,4 VI. 612; Copeland T. Watts, 1 starkIe. 96;
Davies· 'T. Waters, II M, &; W•.&Ol!;' Nllwton Y.
Chaplln, 19 L.S. (U. S.) 374.
(l) l!:arl of v. 11100. l1'rI08. 466•.
(0) IItott v. Conaumers' Ice Co. 62 How, Pr.244.
(d) Ex parte BrowlI. 12 Mil. Sl; HenlslerY,

Freedman. 2Pa!'J. Bel. Cas. 274; U. S. Y.Babcock,
a Dlll. 6G6; U. s. v. HlInter, ante. 7Uo '
(.) Ex. panll .Brown. 72.1\10.,83.

(f) Hensler Y. Freedll/-&n, II Pars. ,Bel. Cas. 274.
(,.) Davie. Y. Waters, 9 M. &;W. 609; Hlbbercl

Y. KolgM, gx.ll; bownes, 6 O. &; P.
381.
(h) HlbberdY. Knlgbt, llEx. 11.
(I) Ditcber v. l(enrlck.l O. &; P.. 161; GUber&,T.

Ross, 7 M. &; W. 102; HibbereJ 'V'. Knight, II ES. 11.
U) Leeds v. COllk, 4 Esp; 256.
(i:) Hibberd T. Eniall!, II Ex. 11
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which hll has referred, In order that they may be incorporated in the evIdence,.
as where an examination before trial is being had. U May it: be made the duty
of tile witness to read the charges or state the contents of the book, or has he
discharged all the duty that can be required of him when he has produced the
book and said, this is. my book of accounts? It is not doubted he is obliged to
go further and to state whether it contains a particular account, in whose
handwriting it is, on what page it commences, where it ends, to what part of
the sllbject of the action it relate!!, and other similar questions, to test its
pertinency. But it is said you cannot ask him to read from it. Why not?
If .not he, whom can you ask? Not who may volunteer or offer to read it,
but who can be required to rea4it; for read it must be if it is to go into
the deposition. How, then, are you to get the evidence if the witness refuses
and cannot be compelled, and no other person, under objection, may read
it ?"(l) But where the witness is simply ordered to produce his books, his
refusal to leave them in the custody of the court is not a contempt.(m)
§ 12. WITNESS NEED NOT BE SWORN OR TESTIFY. A snbprena duce.9 tecum

has two distinct objects-one, the appearance of the at the trial to
testify in the cause if called upon; the other, the production of the papers
which it describes. In the English courts it was always held that one of
these objects might be enforced without the other. Thus it was held that a
person producing .documents under the sUbprena need not be sworn if the
party by whom be was called did not wish him to be sworn, but only wanted
the documents in his hands produced, even though the opposite party might
desire toeross-examine him.(n) The same rule has been laid down in South
Carolina.(o) In Alabama it has been ruled that where a witness has been
subprenaed to testify generally, as well as to bring papers into court, the party
at whose instance the subpcena issues may require the production of the
papers without introducing the witnes!!.(p) In New York it has been ruled
that it is the witness' privilege to be sworn, if he desires to, for the purpose
of enabling, him to state on oath any reason why he should not becompeUed
to produce the docnment.(q) pn the other hand, it is held in New Jersey to
be a fatal defect in the writ that it contains no words directing them to testify,
but simply requires him to appear at the trial and bring the documents with
him. The power of a court, it is said, to compel the attendance of a witness,
i!! derived from the purpo!!e for which he is to come, viz., to give evidence in
some action, suit, or proceeding pending before it.(r) Where a witnes!! has a
writing inhis possession in court he may be compelled to produce it, though
he has not been subprenaed to do so.(s} court should require its production
in order to determine its materiality a!! evidence; and it is error to refu!!e to re-
quire its production because it may not then appear'to be material evidence.(t)
§ 13. HoW P..\PERS TO BE DESCRIBED IN SUBP<ENA. The papers e,i\lled for

must be specified in the subprena withsnch certainty as is practicable undel' all

(I) People v. DICkman, 24 How. Pr. 222.
(m) Ludlow v.' Knox. 'l Abb. Pro (U. S.) 411;

Morley V. Green; n Paige. 240.
(n) Perry v. Gibllon, 1 Ad.&; EI. 48, (1834;)

Sommers v. Moseley, 2 Cl'omp. & M.477. '
(0) Shel'lJIun V. Burrett, 1 MeMulL 163.

(p) Martin v. William•• 18 Ala. 190.
(q) Aikin v. Martin, 11 Paige, Alld _

Hall v.Young. 37N. H 131.
<r) Murray v. Elston, 23 N. J. F..q. 212.
(B) Boynton v. Boynton, 25 How. PI'. 490.
(I) Boyntoll v. 'lloyllton, 16 Abb. Pro 87.
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the circumstances oftha case, so that the witness to whom the Ilubprena is ad-
dressed may be able to know what is wanted of him.(u) A call in a subpcen:t
directed to a telegraph company for all messages sent during a certain term by
<:ertain parties specified by name, to certain other parties specified by namel was
held sufficient. (v) But a similar call in a sUbpoona issued from a state court in
the same city was held insufficient.(w) In the principal case of U. S. v. [{un,..
ter,(x) the description required in the writ is very clearly stated. A callto
produce" all papers touching or concerning the matter in dispute" is insuffi-
cient.(y) A subpl13na duces tecum from the federal courts should be tested in
the name of the chief justice of the United.l'3tates,(z) and should require the
production of the papers before a" court," nota ., jUdge."(a) The subpoona
may command th.e party to whom it is addressed to make sea1'tJh for the wit-
ness required, and it is his duty to make seasonable efforts to produce the pa-
pers by doing so.(b) But it need not state that the documeuts called for arlJ
material to the case.(c) 'fhe witness served with a subpama duces tecum may
be required to make a return to the writ before the case is opened.(d) No
greater fee is allowed uuder the New York Code(e) to a witness under a duces
teG-um than one under an ordinary subpoona.(/)
§ 14. THE BOOKS OF CORPORATION&-RuLE IN NEW YORE'. Thecourts

of New York, rigidly adhering to the rule that a party cannot be compelled
to furnish evidence against itself, refused to compel an officer of a corporation
to produce its books in a suit to which the corporation Was a party. In the
earliest case on this point, a bank brought an action on a promissory note, to
which the defense of usury was set up. Toshow the usury, the defendant served
the cashier with a 8ubpama duces tecum to produce the books. He refused to
obey it, and a motion for an attachment was denied. .. The course," sa.id the
court, "for proving the books or papers of a bank where it is the adverse
party, is to gi ve notice to produce them, and on its non-compliance to show
the contents by inferior evidence, as in other cases. The effect of this motion
would be to compel a party to produce evidence against himself; .'" * *
The cases in which the production of papers may be coerced by subpoona are
where they are the property. of a competent witness, or at least where they
do not belong exclusively to the adverse party. When he can say' These are
my papers,' we will not compel one who bappens to have the temporary posses-
sion of them; in the right of the party, to produce them on subprena."(g) It
.was ruled that a .. joint-stock company was not a corporation within this rule.
and entitled to its irnmunities.(h) Since then the New York Code of Civil
Procedure provided as follows:(i) '.rile production upon a trial of a book or
paper belonging to or unde·r the control of a corporation may be compelled ill
a like lllanner as if it were in the hands or under the control of a natural

(u).Unitefl StateR V. Babcock, 3 Dill. 666.
(tt) Id.
(w) parte Bmwn, 72 Mo. 83.
(z)\ n te, 712.
(y) Re O'Toole, 1 Tuck. 39.Se9 Rnte R8 to dis.

,:t1pUon of papers In .. notice to produce."
(z) Corbett v. Glbsoo, 16 Blatch!. 334.
(a) Id.
(b) UoHed StateR v. Babcock, 3 Dill. 5C6•
.(c) He Duun, 9 Mo. App. 255.

(II) TreRsQ.nlr v. Moore, 3 Brav. (S. C.) li60.
(e) Section 852.
(f) Re Corwin, 6 Abb. N. C. 437.
(If) Bonk orotica v. Hilliard, 5Cow. 419, (IR26;)

La Faye v. La FRye Fire Co. 14 How.
Central Nat. Bank v. Whlte,Jones & Sp. 2J7;
Morgan v. Morgan, 16 Abb. Pro ·(N. S,) 291.
(h) Woods v. De Figamere,16 Abb. Pro 159.
(I) SectIOn '688.
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person. For that p1ll'pose, a snbpama duces tecum, or an order made as pre-
scribed in the last section, as the case requires, must be directed to the presi.
dent or other head of the corporation, or to the officers thereof, in whose cus.
tody the book or paper is." This law, it has been held, applies to foreign
corporations doing business in the state of New York.(j) But previous to
this provision the New York rule was not the rule everywhere. In Wertheim
v. Continental Trnst Co.(1)) the subject was by a United States judge, sit-
ting in New York, examined independently of the provision in the Code
just recited, and he came to the conclusion that a corporation was com-
pellable to produce its books and. papers under a subprena dnces tecum, sub·
ject to the same duties and privileges as an individual. "No authority,"
it was said, " is found in any decisions of the federal courts denying the right
to compel corporations to produce evidence which may be necessary and vital
to the rights of litigants. On principle it is impossible to suggest any reason
why a corporation should be privileged to withhold evidence which l'n indi-
vidualwould be required to produce."
§ 15. PARTY HAVING POSSESSION WITHOUT LEGAL CUSTODY. Although a

document be in the legal custody of one man, yet if the subpama is served on
another in whose possession it is, or who has the means to prodUce it, he is
bound to, do so.(l) Thus a solieitor has been ordered to produce papers whose
legal custody was in the assignee in bankruptcy.(m) In Bank of Utica v. Hil·
lia1'd (110) the suit was on a promissory note of a bank against the illdorsers,
the defense being that the note was usurious. 'ro prove this defense, a clerk
in the bank was served with a 81tbpmna dnces teen,,,, to produce the bank
books. It was held that he was not bound to obey it. "His obligation to
produce the books," said SAVAGE, C. J., "depends on the question whether
they were in his possession and underhis control. He was the mere clerk of
the plaintiff, and in that character had no such property in or posspssion of
the books as imposed the obligation to bring them. They were under the
control of the cashier, who might forbid their removal or place them beyond
the reach of the witness."(o) This has been changed in New York, as we
have seen, by statute. Under the New York Code,(p) the party on whom the
sttbprena duces teGum is served sutficiently obeys it if the documents are pro-
duced by It subordinate offic.er, who is able to identify them, and to testify re-
specting the purposes for which it is used. If the persollal attendance of a par-
ticular officer is requested, a sllbpama without the dnces ter:wn clause mllst
also be served on him. Section 80S of the New York Code has been held to

so ample a means of obtaining the production of the books of li. corpora-
tion, as to make an order to inspect unnecessary.(q)
§ 16. WHEN BOOKS ARE "IN CUSTODY OF" OFFICER OF CORPORATION.

The New York COdt>, as we have seen, requires that to compel the production
of books or papers of a corporation the be directed to the officer" in

(j) United States v. Tilden, 18Alb. L. J. 416.
W Ante, 716.
(I} Arney v. Long, 1 Compo 14.
(m) Corsen v. Dubois, 1 Holt, 239.
(n) 5 Cow. (1825.)
(0) Subsequently the ca.],ier or the bonk was

,erved with II sul'prella duces tecum; uut tbe court

on another ground reCused to compel bim to pro.
duce the books. Bunk oC Utlca v. Hilliard, 5
Cow. 419, (1826;) La Fuye V. La Faye Fire IU6.
Co.6 Duer, 680; 14 How. Pro 26.
(p) Section 809.
(q) Central, etc., R. Co. V. Twenty·tt.;rd Street

R. Co. 5J How. Pro 45.
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whose cnstody" they are. It is important to note that this law does not re-
quire the officer of the corporation to obtain the custoay of the books in order
to produce them, but simply to produce them if they are in his custody. There-
fore it seems that he is not compelled to bring them into court where they
are not so under his power and control that, of his own will, and without obtain-
ing the consent of others, he can take them and bring them into court. In
one case, a corporation formed under the laws of Illinois had its general office
at Chicago, where its president resided. It had a branch office in New York
for the transaction of business there, which was in charge of the vice-presi-
dent, who was also the secretary of the corporation. There was an assistant
secretary at Chicago, who was a co-ordinate ofticer with the secretary, and not
under Ilis control. By a by-law of the company, the secretary was required
to keep the books, accounts, and papers of the company; and books of stock
transfers, etc., which were kept in New York, were reqUired, when no longer
in use, to be sent to the general office of the company in Chicago, and. were in
the charge of the ollicers there. It was held that after such books were sent
by the secretary in New York to Chicago, they were no longer in the custody
of that officer, and he could not be reqUired to produce them 'by subpama duces
tecum under this law.(r)
§ 17. PARTY REFUSING TO OBEY WRIT LIABLE TO AOTION. A person

who is served with a subpam,a, duces tecum to produce papers in his possession
at the trial of a cause, and failing to do so, in consequence of which the party
in whose favor the evidence was to be used, fails in his cause, is liable to said
party for the damages resulting from this failure of evidence, unless he can
show some legal excuse for not obeying the writ.(a) The leading case estab-
lishing this principle is Amey v. Long.(b) The plaintiff, Amey, having obtained
judgment against one G., sued out a testatum fieri facias to levy the sum re-
covered, directed to the sheriff of 'rhe writ was returned nullo, bona,
and Arney brought an action against the sheriff for a false return. The war-
rant from the sheriff to levy on G.'s goods had been directed to Long, a sher-
iff's officer. To compel the production of the warrant at the trial against the
sheriff, the plaintiff sued out a subpama duces tecum, directed to Long, com-
manding him to produce the said warrant granted to him by the sheriff of
Surrey upon the writ of fl. fa. against G. At the trial, Long appeared as a wit-
ness, but would not produce the warrant, and in consequence the plaintiff was
nonsuited, and was obliged to pay costs, amounting to £132. He brought an
action against Long and recovered this £132. If it is the non-production of
the papers that has caused the party's evidence to fail, the witness will be
liable, even though he obeyed the sUbprena'in respects, as by personaily
appearing and giving oral evidence in the cause.(c) It is not necessary to sustain
such an action for the plaintiff to prove that he had a good cause of action in
the suit wherein the defendant was subprenaed. It is sufficient for him to
show that he was nonsuited in consequence of the non-production of the
papers mentioned in the subprena.(d) In an action against a sheriff's officer,
who had been sUbpamred in a former action by 1;he plaintiff against another

(r) United states v. Tl1den. 18 Alb. L. J. 416.
(a) Arney v. Lonlt. 9 East, 473; 1 Camp. 11;

Laoe v, Cule, 1'2 Barb. 68U.

(b) 9 East, 473; 1 Camp. 14.
(c) Lane v. Cole, 12 Barb, GSQ.
(d) Id.
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person, to produce the warrant' under which he acted, but had neglected to
do so, whereby the plaintiff was nonsuited, it was held that the officer's
ability to produce ,the warrant, and his want of excuse for not producing it,
were sufficiently alleged in the declaration, which stated that he could and
might, in to the said writ of subprena, have produced at the trial
the said warrant, and that he had no lawful or reasonable excuse or lmpedi-
ment to the contrary.(e) It is not a preliminary objection to such an action
that the defendant had sworn, at the trial at which he was ordered to produce
the document, that he had '1ot the warrant in his possession and knew
nothing of it.(f) JOHN D. LAWSON,
st. Louts, Missouri.
(4) Amey v. Long, 9 !Cast. 473. (f) Amey v. 1 Camp. 14.

UNITED Sl'ATItS v. BANK OF AMERICA.*

'Oircuit GO'llrt, E. D. Pennsylvania. January 1:;, 1883.)

INTERNAL REVENUE-ASSESSMENT LIST-EVIDENCE-REV. ST. § 3408, SUBSEO. 2;
§§ 3224, 3226.
In an action by the United States to recover a tax of one twenty-fourth of

1 per centum each month upon the:capital stock of a bank, under section 3408,
subsec. 2, the assessment list made by the commissioner of internal revenue and
not .appealed from is not evidence, but the defendant may show that
the assessment was excessive or illegal. .

Rule for a New Trial. AS8umpsit, for a tax of one
of 1 per centum each month upon the capital stock of a bank,
amounting, with fines and interest, to $3,168.12.
The phtintiff put in evidence the official assessment list, made by

the commissioner of internal revenue, under section 3408, Rev. St.,
subsec. 2, anil closed.
'The defendant offered to prove (1) that the capital of the defend.
ant was less than $45,000, and not in the amount charged in the
assessment list, put in evidence; (2) that at the time of said assess·
.ment the defendant was in business as a bank, and had
no capital employed in the business of banking, or liable to be taxed.
The court rejected the offers, and directed a verdict for plaintiff,

reserving the question of their admissibility.
H. T. Dechert and Henry M. Dechert, for the rule.
The assessment list was not conclusi.ve evidence, and our offer waa

admissible to show that the assessment was erroneous and illegal
4IReported by AlbertB. Guilbert, Esq" of the Philadelphia bar.


