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was left would not more than satisfy the remainder of the judgment.
The plaintiff also contends that the defendant, being well aware

of the nature of his interest in the property at the time he affected
the insurance thereon, is now estopped to say that he had not an in-
surable interest therein. Conditions and restrictions contained in a
policy may be considered waived by a knowledge, on the part of the
insurer, of facts inconsistent therewith. In such case the insurer
may be estopped to insist on the condition, as that no other insur-
ance existed on the property. Wood, Fire Ins. § 498. But a con·
tract of insurance entered into contrary to law or public polioy is
simply void, and neither party to it is estopped from showing the
faot. "Otherwise the public law and polioy would be at the mercy
of individual interest and caprice." In re Comstock, 8 Sawy. 228.
If the plaintiff sustained no such relation to this property as en-

titled him to have it insured against injury by fire, his oontract with
the defendant to that effect was a mere wagering policy, and void, as
being contrary to publio policy. But, in my judgment, the plaintiff
was entitled to insure the property;/ he had a pecuniary interest in
its preservation, and might proteot himself against possible loss by
its destruction. His was not a wagering policy, as his right to the
insurance was oonditioned not simply on the destruction of the prop-
erty, but also his loss thereby. However, his interest being that of
a judgment creditor, an injury to the property of his debtor was not
necessarily a loss to him. That depended upon the condition in
which it left the debtor. If he still had sufficient property liable to
an execution wherewith to satisfy the judgment, the creditor lost
nothing by the fire. As happens every day, he simply insured
against a possible loss, which he was fortunate enough not to sustain.
The demurrer is sustained.

UNITED OTATES V. HUNTER.

(District Court, N. D. Mississippi. December Term, 1882.)

1. SUBP(ENA DUCES TECUM-TELEGRAPH OPERATOR-PRACTICE-ExAMmATION
BEFORE GRAND JURY.
When the district attorney, either upon his own motion or at the instance

of the grand jury, applies for a subpama duces tecum, he should state that there
is a question either pending before, or which is intended to be brought before,
the grand jury or the court, in which certain telegrams. sent from or received
at the telegraph office·in charge of the witness named, arc believed to be per-
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tinent to tile qucsiion to be and should state the' name of the par.
ties sending or receiving the telegrams, and should further state the periods
between which, or the day upon which, they were sent or received, whichshould
be'a reasonable time; or, if the names of the parties should not be known, then
the time, and the subject-matter which the dispatches contain, or to which
they relate, should be stated.

:2. SAME-SUBP<ENA-WHAT TO STATE.
The should describe the telegrams reqnired to be produced as they

are described in the application for the writ, either naming the parties send·
ing or receiving them and the subject-matter to what they relate, or, if the
names are unknown, then the subject-matter and the time or the periods be·.
tween which they were sent or r!lceived.

3. SAME-DuTY OJ!' WITNESS TO ApPEAR-Sum.rrSSloN TO INSPECTION OF COURT
-PnoVINCE OJ!' COURT. ,
It is the duty of the witness so subprenaed to appear before the grand jury

or cO,ul'tand produce the telegrams stated in the,subprena, and.if he has doubts
as to whether or not he should produce any telegram called fOr, he may submit
it tQ the inspection of the court, which may decide on the question of its pro- .
duction.

HILL, J. The questions now presented for decision arise upon
the motion of said Hunter to quash the dlwes teeum, which
has been issued and served upon him, commanding him to appear
before the grand jury of said court now in session, and to prod\1ce
all the telegrams sent from or received at the telegraph office at Holly
Springs, and of which he has charge, between the sixth and twentieth
:lays of .November last, and including both of said days, and to be
used as evidence before said grand jury.
It is insisted, upon behalf of said Hunter, that he ought not to be

. required to produce said telegrams, and for the following reasons,
stated in the motion:
First. Because said subpoona is too vague and uncertain, not specifying what

telegrams are wanted, nor whose telegrams, or upon what subject-matter.
Second. Because said subpoona requires said Hunter to produce telegrams hav-
ing no bearing or relation to any proceeding or suit or prosecution before
the grand jury, and which could by no kind of possibility relate to any crime
of which said grand jury could have cognizance. Third. Because said subpoona
requires said operator to use and cause to be used, and to make known and
eause to be made known, the contents of dispatches which were sent and
received over the telegraph lines used by him, which said operator could not
do without the consent of the parties sending and receiving tIle same, or of
either of them, the said parties. Fourth. Because said subprena requires said
operator to produce documents which are protected from disclosure by reason
of public policy. Fifth. And for various other good causes.

The questions presented are very important, as they rela.te to the
administration of public justice on one side, and to private interests
on the other. Such practice should be adopted and observed as will
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secure the administration of justice on the one side, and, as far as
}>ossible, avoid ,the invasion of private rights and secret communica-
tions affecting individuals by means of this unparalleled mode of com-
munication on.. the other. That the United States and the states
have a right to call for and use such telegrams as may be pertinent
to any matter pending before their respecti>'e grand juries or courts,
in relation to prosecutions for crimes, is admitted. That telegrams
having no pertinency to such inquiries are inadmissible, and ought
not to be produced, is also admitted. The only inquiry is as to the
proper mode to require the production of those proper to be produced
and those which should be excluded. The practice heretofore resorted
to in the courts over which· I preside, and not objected to, was for the
subprena to require the production of all telegrams received or sent
between certain short specified which were submitted 'to the
inspection of the court, who was, without anyone else knowing it, put
in possession of the points of inquiry before the grand jury; and only
shch telegrams as pertained to'the point/of inquiry were permitted to
be used as evidence, the others being returned to the witness.
This is the first time any other rule has been invoked; but, another

rule being invoked, it becomes necessary to settle it. After consid-
eration of the question I aiusatisfied the following rule of practice
more nearly tends to secure the desired purpose than any other:
When the district attorney, eit4er upon His own motion or at the

instance of the grand jury, applies for the subprena, he should state
that there is a question either pending before the grand jury or the
court, or which is intended to be brought before the grand jury or
court, as the case may be, in which certain telegrams sent from or
received at the telegraph office in charge of the witness named, are
believed to be to the to be 'considered, and .should
state the nam.\3sof the parties sending or receiving the telegrams, '
and should further state the periods between which, or the day upon
which, sent or received, which should be a reasonable time; or, if the
names of the parties should not be known, then'the time should be
stated, and the subject-matter which the dispatches are supposed to
contain, or to which they are supposed to relate, in either case, in
order that the court or judge ordering the subprena may have some
means Qf judging the relevancy of thJ testimony sought. The dis-
trict attorney is an officer of the court,and who cannot be presumed
to be influenced by allY design only to enforce and vindicate the
law, hence his statements must be relied upon, by the court as true,
and indllced only by a proper sense of official
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The subpoona should describe the telegrams required to be pro-
duced as described in the application, either namingthe'parties send-
ing or receiving, if stated, and the s'Ubject-matter to which they are
supposed to relate; or, if the name3 are Dot known, then the subject-
matter and the time or periods between which they were sent or re-
ceived. When such a subpoona is served upon the person having the
possession of the telegram, it is his duty to appear before the grand
jury or court and produce the telegram. If he has doubts as to
whether or not he should produce any telegram called for, he has a
right to submit it to the inspection of· 'the court, who will determine
whether or not it should be produced.. It is insisted in behalf of
Hunter, the witness, that the court has no right to judge as to what
papers should be submitted as evidence to the grand jury; that it is
a body entirely separate and dtstinct from the court.' I do not so
consider it. The grand jury is part Gf the court and under its eon-
trol, and when any question arises between the grand jury and a
witness, it ig the province 'and duty of the coud to decide between
them and direct what questions shall be answered; which is done
without publicity, by means of writt,en interrogatories and answers
submitted to the court, the decisions of the court being made in writ-
ing.
It is objected by the district attorney that the witness is not com-

petent to judge as to what is pertinent and proper evidence, and
therefore all the telegl;ams should be submitted to the court, or some
one else designated by the court. There is force in the position i but
the witness is the custodian of all th6 telegrams in his office, and is
presumed to be a man of ordinary sense and capable of understand-
ing the telegrams designated in the subpoena, either by tbe names
of the parties or the subject-matter, and although there may be caMs
in which, either from tbe want of proper upon the part
of the witness, or a disposition to screen the party sought to be
charged, it is hetter that such testimony be lost than tbat any im-
proper disclosure of the correspondence between 'those unconnected
with tbe matter of inquiry should be made.
There being a necessity for an im.mediate decision of the question,

I have not time to further discuss the questions presented. The sub-
prena beiDI: obnoxious to the nlles stated, the motion to quash it
must preVAil,' but with leave to the district attorney to amendbis ap-
lication and process according to the rules stated.

See Wertheim v. Cont. Ry. & Trust Co" post, 716, and note, post, '118.
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WERTHEIM and others v. CONTINENTAL By. & TRUST Co.

(Vircuit Court,S. n. New York. February 17, 1883.)

EVIDENCE-PRODUCTION OF BoOKS AND PAPERS-BIGHTS OF LITIGANTS.
A corporation may be compelled to produce its books and papers in evi.

dence, which may be necessary and vital to the rights of litigants, and consid·
erations of inconve.nience must give way to the paramount rights of parties to
the litigation.

Motion for Attachment of Witnesses.
Evarts, Soitthmayed ct Choate, for complainants.
Henry L. Burnett, for defendants.
WALLACE, J. There are informalities in the record upon which

this motion to attach witnesses for ctmtempt has been argued, which
lead to a denial of the motion.' But connsel have desired that the
main question involved should be considered and decided as a guide
to their futureaotion in the cause. Thisqu6stion is whether the presi-
dent and secretary of the North River Construction Company, a cor-
poration, can he compelled by a subpama duces tecum to produce
books and papers of the corporation in a suit in equity, to which the
corporation is not a party, upon the application of one of the parties.
The proceeding is opposed upon the anthorityof several cases in the
state courts of New York which deny the right of a party to compel
the officers .0£ a corporation to produce its books as evidence in a
cause to. which it is nota party; The first of these cases is the Presi-
dent etc., ofBank of Utica v. Hillard, 5 Cow. 153, where a clerk of the
bank refused to produce the books. SAVAGE, C. J., said: "The obligation
of the witnesses to produce the books upon the. duces tecum depends
on the question whether they were in his possession or under his con-
trol j" .and theoblig'",tion was denied because he was a mere clerk of
the corporation." The same cal.'le was before the court again (5 Cow.
419) upon a motion to attach the" cashier of the bank, who had refused
to prqduce the books under the subpoona, and was, denied because the
bank could not be required to produce evidence against itself as a
party to the l\.ction. Both of these cases, ?y the strongest implica-
tion, J)oncedethe. power to cQp1pel thl'l production of the books by an
office'r,when corporation is nota party. Thirty years later the
Iloint"axose a,gajn}n La Farge v. La Farge Fire Ins. 00.14 How. 26,
upon a motion for an.attltChment agaiustthe president 01 the defend-
imt for refusing to produce its books under a subpoona duces te-
CUI/I, and the motion was denied upon the"authority of the cases in 5 .


