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bark, which he knew shortly before giving his testimony, and which
it 18 not probable he had forgotten, such as the result of the azi-
muth, which: he himself computed, the distance of the bark from
shore, the depth of water on sounding, the time of making Cape
Henlopen, etc., there is no alternative but to follow the testimony
from the steamer, since this is not only consistent with itself, with
the several changes in her own course which were based.upon the facts
testified to by her witnesses, but is also consistent with the only
probable course which could have brought the bark to the place of
collision. .

.The testimony from the steamer shows that the apparent course
of the bark to the north-east when first observed, a point upon the
steamer’s starboard bow, would have carried her clear if unchanged.
As this change of three to four points was too great, and was com-
menced too early and too far off from the steamer, to be regarded as
a change in extremis, and as this change of course evidently contrib-
uted to the collision, the bark must also be held chargeable with
fault, and a decree should therefore be entered for the libelants for
the recovery of one-half the excess of their damages over the dam-
ages sustained by the steamer, and a reference dlrected to ascertain
the amount, W1th costs,

Tae ¥reo. M. Lavrexoe.*
(Distriet Court, B. D. New York. February 27, 1883.)

CorrisioN ON ERIE CANAL—ALIBI—CONFLICTING EVIDENCE—PRESUMPTION.

In an action to recover damages for collision between two canal-boats, the I.
and the L., on the Erie canal at Little Falls, the defense get up was an alib:.
Several witnesses declared that the L. was the boat that collided with the L., -
and several declared that the L. was not at Little Falls at the time of the col-
lision, and was not in collision with any boat that night. Held, that the fact
that a witness on the L., who was known to have ascertained by inspection the
name of the colliding boat, was not produced, no excuse being given for his
non-production, warranted the presumption that his testimony would not sup-
port the libelant’s case, and that in such a conflict of testimony this presump-
tion was controlling, and the libel was dismissed.

In Admiralty. .
L. R. Stegman, for libelant.
Carpenter & Mosher, for claimant.

»Reported by R. D, & Wyllys Benedict,.
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Bexepicr, J. This is a proceeding in rem to recover of the eanal-
boat Fred. M. Laurence the damages sustained by the canal-boat
Idlewild in a collision that occurred at Little Falls, on the Erie canal,
on the night of the twenty-sixth of August, 1879. The defense is an
alibi. :

Two persons on the deck of the libelant’s boat are able to prove the
occurrence of the collision, but are not able to identify the Fred. M.
Laurence as the other colliding boat. Two persons on the deck of
the Fred. M. Laurence at the time of the collision swear that their
boat was not then at Little Falls, but some miles to the eastward,
and they also testify that the Laurence was not in collision with any
boat on the night in question. - These two witnesses for the Laurence
are confirmed to some extent by the captain’s wife, who was in the
cabin of the Fred. M. Laurence, and swears that she felt no collision
and heard of .no collision on the night in question. This testimony
for the Laurence is claimed by the libelant to be overcome by the tes~
timony of two other witnesses who were on board the Laurence on
the night in question. A steersman on the Laurence, called by the
libelant, testifies that on the night in question, being asleep in bed,
he was awakened by a jar, and looking out of the window saw that
the boat was at Little Falls. This testimony is in direct conflict
with that of the captain’s wife, who, being up and awake, could not
fail to have observed a jar sufficient to awaken one abed and asleep.

Leaving out, then, the testimony of the wife and the steersman as
balancing each other, there remains in opposition to the testimony
of the captain and the steersman of the Laurence that of the driver
of the Laurence, also called by the libelant, who swears positively
that at the time and place stated in the libel the Laurence collided
with the Idlewild. The credibility of this witness is seriously im-
paired by the fact that he testifies after an arrangement made with
the libelant for his future employment on the libelant’s boat; and
he is contradicted, not only as to the fact of a collision, but in several
important points of detail, by both the captain and the steersman of
the Liaurence. These contradictions are of such a character that the
advocates agree that perjury has been commifted on one side or the
other,

There is, however, one fact not disputed, and sufficient to control
the present decree. If is proved that one of the hands employed on
board the Idlewild at the time of the collision knows whether the
Laurence was the boat that did the damage, having ascertained the
name of the colliding boat by inspection a very short time after the
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collision. This witness is not called, nor is any exeuse for his non-
production given. The presumption, therefore, is that his testimony
would not support the libelant’s case, and in such a conflict this pre-
sumption is controlling. :

The libel is accordingly dismissed, and with costs.

VIANELLO ¥. 'HE UREDIT LiYONNAIS.
(Distréiet Court, 8. D. New York. March 8, 1883.)

1. ApMIRALTY—PRACTICE—RULE 53—8ECURITY.

Rule 53 (formerly rule 54) in admiralty, providing that security may be re-
quired of the respondents * whenever a cross-libel is filed upon any counter-
claim arising out of the same cause of action for which the original libel was
filed,”’ is to be construed as embracing cases arising out of the same subject-
matter of dispute, when the question in litigation is substantially the same in
both suits, The words * cause of action ”’ are not used in this rule in the sense
of the same identical legal demand.

2. SAME—SECURITY IN Cross-BUIT.

‘Where a libel is filed to recover an alleged deficiency of cargo delivered, and
the payment of freight having been refused by the libelants on the same
ground, a cross-libel is filed to recover the freight on the cargo delivered, and
security having been obtained in the first suit through the arrest of the vessel,
held, that the respondents should be required to give security in the cross-suit,
under rule 53,

. In Admiralty,

Wilhelmus Mynderse, for libelant,

Condert Brothers, for respondents.

Browx, J.- A motion is made in this ease that the respondents ﬁ]e
security under the present fifty-third (formerly fifty-fourth) rule of
the supreme court in admiralty.

The respondents were the consignees of cerfdain iron imported
from Europe upon the Italian bark Querini Stampalia, in December,
1881. The quantity of iron delivered being less than that described
in the bill of lading, the respondents refused to pay freight, and on
December 81, 1881, filed their libel in this court to recover the value
of the iron not delivered.

Thereafter, on the same day, the present libelant, the master of
the bark, filed this cross-libel againat the respondents to recover the
freight. In both actions the question in dispute is the same; namely,
whather the bark is responsible for the shortage of iron; no other
matter being in controversy. In the respondent’s suit the bark was




