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with respect to the allegation of negligence. He said in substance:
The question is one of pleadmg, and not necessarily one of evidence.
The plaintiff, who was injured while traveling as a passenger on board
the defendant's cars, alleges that he was injured by the derailment of
the train on whicli he was traveling, and that the injury resulted
from negligence on the part of the defendant, but he does not state
in what the negligence consisted. If this were a suit by an employe
it might, perhaps, be necessary to specify in the complaint the facts
constituting the negligence; but there is a material difference between -
a suit by an employe and a suit by a passenger for personal injury,
The latter has, as a general thing, no means of knowing what has
caused the accident or injury. He has nothing to do with the operation
of the road. He may be only one of a thousand passengers occupying
many coaches. He may be so seriously injured as to be unable to
inquire into the causes of the accident. He may be killed, and suit
may be brought by his representatives. Many reasons suggest them-
selves at once why it would be a harsh rule to require a passepger
who sues for an injury to speclfy the acts of negligence, or the facts
showing want of care, on the part of the railroad company. - It'is ac-
cordingly settled, we think, by reason and authority, that it is suffi-
cient to state in the declaration generally that the injury was the
result of defendant’s negligence. When it comes to the trial the bur-
den is upon the plaintiff to show a prima facie case. Whether he
does so by showmg simply that the car ran off the track, and that he
was injured in consequence, is a question which may arise on.the
trial, but which is not now before us. He must show enough to
raise a presumption of negligence on the part of the defendant, but
how far he must go in order to do this we need not now determme
This view is supported by the authority of ’I‘hompson '8 work on
Carriers of Passengers, p. 547, § 9, and by the cases there cited.

Unitep Srates v, MURPHY.,
(Oireuit Court, D, Indinna. 1883 -

1. BAKKRUPTOY—CLAIM OF THE UNITED STATES~RIGH’1‘ oF Pmom'rr m PAY-
MENT-~PERSONAY, LIABILITY OF TRUSTEE.

- By the Revised Statutes the:right of ‘priority:in payment of debts dus the

Umted States is established, infer. alia, in cases where an act of bankruptcy has

. been committed, and every assignee and other person, who paya debts dus by

‘the person or estate from whom or for which he acts befdre he has discharged
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all that may be owing the United States by such person or estate, is made per-
sonally answerable for whatever may be needed to satisfy the unpaid claims of
the government.

2. SAME—ACQUIESCENCE IN PROCEEDINGS AND OMISSION TO ASSERT CraiMs—
WarvER oF RiGHT OF PRIORITY—ABSIGNEE NOT RESPONSIBLE,

The government is not bound to go into a bankruptey court, nor is its debt
barred by a certificate of discharge; but to secure priority in payment out of
funds upon which such court is administering under the act, the right must be
asserted in that court and worked out ‘through that act. Fallure of the gov-
ernment, with full knowledge of the adjudication of bankruptcy, to make this
claim béfore final settlement of the estate, waives such right, and leaves it no
ground on which to hold the assignee responsible out of his own means.

- Having done all he had undertaken to do when he had distributed the estate
accarding to the terms of the act, the orders of the court, and the directions
of a committee of creditors, the assignee would not be liable on an express or
an implied assumpsit.

3. SAME—ENTRY OF SATISFACTION A8 T0 ONE JOINT JUDGMENT DREBTOR, SAVING
THR RigHT To SUE THE OTHERS. *

An actual release of one joint obligor discharges all; but it isotherwise where
the right tosue the others is reserved. An entry of satisfaction of a judgment
as to one Jomt debtor, expressly stipulating that it should not prejudice the

" creditor’s rights as to the others, where it is the intention that it should pre-
vent maintaining an action or issuingan execution on the judgment against
such debtor, does not operate as a contract not to gue, but as a technical re-

© lease, '
4, Same—Fiors.

© After an execution had been issued by the proper officers of the government
on certain real estate of one of geveral joint judgment debtors of the United
Btates, another of the judgment debtors was adjudicated bankrupt and defend-
ant appomted his trustee. During the entire-course of the administration of
the latter's estate, the real estate exceeded in value the amount of the whole
debt, the execution on it continued in force, and the oMicers of the government,
with full knowledgeof the facts, never even intimated the right of priority for
the claim, nor demanded its payment. Acting on a belief, induced by these
circumstances, that the government relied for satisfaction exclusively on the
property 80 lévied on, the assignee withlield only his bankrupt’s full contribu-
tive portion of the judgment, on proper demand prid this to the United States,
and distributed all the assets according to law. Held, that the officers of the
government, havmg received its quota of the debt, and having executed a re-
lease to the debtor whose property had been taken in execution, the trustee of
the debtor was not personally liable.

In Bankruptey. ,

C. L. Holstein, Dist. Atty., and Chas. H. McCarer, Asst. U. 8.
Atty., for plaintiff, -

Balker, Hord & Hendricks and Claypool & Ketcha,m for defendant

GresHaM, J. The United States recovered judgment in this court,
in 1871, against James Burgess, Stephen Major, Greenville Wilson,
and William C. Tarkington, as sureties upon the bond of Garland
D. Rose, postinaster at Indianapolis. In the year following, Tark-
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ington ‘was adjudicated abankrupt, and the defendant was appointed
and confirmed irustee; to receive and administer upan the estate;
under the direction of a committee of creditors hud the orders of the.
oourt. The trustees converted the assets into money, which he dig-
tributed among the.general creditors who had proved their claims,
including himself.. The money. thus distributed was wmore than
enough, after paying expenses of administration, to have satisfied
the above judgment, which the defendant knew was unpaid.

To the complaint alleging these facts the defendant, in his special
answer, avers that before Tarkington was adjudicated a bankrupt the
marshal had levied an execution, which the plaintiff had caused to
be issued, on the judgment against Burgess and. others upon real
estate belonging to Greenville Wilson, which was, and yet is, worth
more than enough to satisfy such judgment; that the attorney of
the United States, who was charged with the duty of collecting such:
judgment, and the proper officers-of the United States, who were au-
thorized to instruct such attorney in the premises, and who'also
knew of the adjudication of bankruptey against Tarkington, and of
all the subsequent proceedings thereunder, neither proved the'claim
of the United States a8 a ¢reditor, nor obtained an: order recognizing
their supposed priority, or directing its payment, nor objected to any
ofisuch proceedings, including the final distribution of thé fund; that
before any of the fund had been. distributed among the ereditors, and
while the estate was yet in process of settlement, the marshal, who

had levied on the lands of Wilsun, and was maintaining such levy -

in force, under the direction of the plaintiff, informed the defendant
that such levy was sufficient o satisfy the judgment, interest, and
costs; that althongh Wilson had;filéd no contingent' claim for con-
tribution against the bankrupt’s estate, yet, inasmuch as it was.be-
lieved the lands so0 levied on would sell for enough to pay the entire
judgment, the defendant withheld' from ‘distribution, for: Wilson,
$2,419.20, the full contributive portion of the judgment due from the
bankrupt, and distributed the balance of the fund, under the orders:
of the court, among the creditors who had proved their claims ras
required by the act; that since the commencement of this suit. the
sum so reserved for Wilson wus paid to the United States on the de-;
mand of the proper officers, and thereafter, viz., on'the twenty-first day:
of July, 1881, the attorney of the United States, by the authority of
their proper officers, made a compromise With Greenville Wilson, with:
respect to his. liability on such judgment, whereby he paid to the:
Dnited States $1,000 in full satisfaction and discharge of: such judgs:
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ment as against him, and at the same time the attorney of the United
States wrote upon the margin of the record of such judgment the fol-
lowing stipulation and release:

“ T hereby enter, by direction of the solicitor o1 the treasury, satisfaction of
this judgment as to Greenville Wilson, (see letter of July 17, 1881, accepting
$1,000 in compromise of Wilson’s liability,) without prejudice to the rights of
the United States against his co-defendants herein, and provided, always, that
all rights of the United States as to them, and each of them, are hereby ex-
pressly saved and reserved. _

[Signed] “CHARLES L. HOLSTEIN,
i «“TU. 8. Attorney.”

Bection 3466, Rev. St., provides that whenever any person in-
debted to the United States is insolvent, or whenever the estate of any
deceased debtor, in the :hands of the executors or administrators, is
insufficient to pay all the debts due from the deceased, the debts due:
to the United States shall be first satisfied, and the priority hereby
established shall extend as well to cases in which a debtor, not having
sufficient property to pay all his debts, makes & voluntary assignment:
thereof, or in which the estate and effects of an absconding, concealed,
or absent debfor are attached by process of law, as to cases in which
an act of bankruptey is committed. Section 3467 provides that every
executor, administrator, or assignee, or other person who pays any
debt due by the person or estate from whom or for which he acts,
before he satisfies and pays the debts due to the United States from
such person or estate, shall become answerable in his own person
and estatée for the debts 8o due to the United States, or for so much
thereof as may remain due and unpaid.

It has been held that a discharge in bankruptecy does not bar a
debt due the government, (U. S. v. Herron, 20 Wall. 25;) also that
the government is nof bound to prove a claim in the bankruptey
court, (Lewis v. U. 8. 92 U. 8. 619.) But it does not follow that the
government, kpowing that the estate of its debtor is being adminis-
tered upon in the bankruptey court, may stand by, assert no claim
to the fund, suffer the settlement to proceed, and final distribution
to be made under the terms of the act, without waiving its right of
priority of payment out of that fund. The assignee and trustee are
the mere instruments of the court in administering upon the estate;
they execute the trust committed to them, in obedience to the terms
of the act, and under the orders of the court, in the ecase of a trustee,
also under the direction of a committee of creditors. Only those
oreditors who prove their claims, or in some proper form present
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them and have them allowed, are entitled to share in the distribution
of the fund. After an estate has been fully administered in bank-
ruptcy, and the funds distributed under the terms of the act, ered-
itors, including the government, who, with knowledge of the adjudi-
cation of bankruptey, neglected to prove their claims, or in some
form have them allowed, can assert no rights against the assignee or
trustee. If the government claims a right of priority out of a partic-
ular fund in the hands of the bankruptey court, it is reasonable and
just to treat an omission to assert that right as a waiver of it.

Section 5101, Rev. 8t., provides that, in the order of distribution,
the following claims shall be entitled to priority: First, costs; sec-
ond, debts and taxes due the United ‘States; third, debts and taxes
due the state; fourth, wages due to operatives, etc.; and, fifth, debts
due to persons subrogated to the government’s right of: priority.

- The government is not bound to go into a bankruptcy court, nor is
it bound by a cerfificate of discharge; buf if it claims priority out of
a fund upon which that court is administering under the act, it must
assert that right, just as the state and operatives and persons sub-
rogated to the rights of the government are required to do, to be en-
titled to share in the distribution of that fund. The government’s
right of priority of payment out of a fund.in the hands of the bank-
ruptey court must be worked out through the act.

It is true that the defendant settled the trust and distributed the
fund with knowledge of the judgment against the bankrupt and others,
but it is also true that the government knew Tarkington’s estate was
in bankruptey, and wholly omitted to assert any right of priority un-
til after the fund had been distributed and the trust had been fully
executed under the direction of the committee of creditors and the
orders of the court. The government thus waived its right of priority,
and assented to the distribution of the fund among the creditors
who had established their right to it under the terms of its own law,
and it would be unjust, i not oppressive, to now compel the trustee
to pay the balance of the judgment out of his own means.

The government had levied upon real estate of Greenville Wilson,
sufficient to pay the judgment, before Tarkington went into bank-
ruptey. This levy was kept alive during the entire time that the de-
fendant as frustee was settling the estate.. There can be no doubt
that in good faith he executed the trust, and distributed the fund
among the creditors who had proved their claims, believing that the
government was relying upon the specific lien which it had acquired

v.15,n0.8 —88
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on the real estate of Wilson. 'Whether this was the purpose of the
attorney of the government. and the proper officers of the treasury
department, who had control of the judgment, or not, they, by their
conduct, indueed him to think it was. With full notice of everything
that was done in the settlement of the estate, and without intimation
of any kind, before distribution, that it claimed a right of priority in
the fund, the government now sues the trustee personally, as upon
an implied assumpsit. The defendant’s undertaking when he ac-
cepted the trust was that he would administer the estate according
to the act, and the orders of the court. =This he did. There was no
assumpsit, express or implied, to do anything else.- It would be
clearly inequitable and unjust, on the facts already stated, to charge
a liability on the defendant, and the law implies no assumpsit under
such circumstances.

Thus far I have considered the demurrer to the specml answer
without reference to the compromise between the government and
Wilson. This oceurred long after the defendant had distributed the
fund and had been discharged from his trust, and after the bringing.
of this suit.. An actual release-of one joint obligor discharges all,.
though it is. otherwise in a eovenant not to sue. It has been decided
in numerous cases that a release reserving the right to sue others is
not a technical release, but.:only a eovenant not to sue. It seems
clear that; both the government and Wilson undeératood that the latter
wasg to be. absolutely discharged from all liability on. the judgment.
The entry was not a covenant to release the levy or to suspend fur-
ther proceedings on the judgment, bub a perpetual “satisfaction” of
it as to Wilson. No execution ean'issue on the judgment against
him, and no action can be maintained on it against him., It would
be & strained construction of the entry of satisfaction to hold that
the government meant no more than a contraet not to sue on an ex-
isting judgment. . If the entry was only intended to have the effect.
of a covenant not to sue, then the government might maintain an ac-
tion against Wilson on the judgment, and his only redréss for the
breach would be an appeal to congress for relief. The duty of pay-
ing the judgment rested alike upon all the defendants, and the abso-
lute satisfaction of it.as to one, discharged all. ~Cheatham v. Ward,
1 Bos. & P. 630; Ballamv. Price, 4 B. C. Li. 418; Nicholsonp v. Revell,
31 E.C.L.166; Kearsley v. Cole, 16 Mees. & W. 127; Jayv. Wurtz, 2
Wash. 266; Wiggins v. Ludor, 23 Pick, 444-5; 1 Lmdlev, Pa.ttn 433.

Dcmuuel vverraled,
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* PUBLIC OFFICERS- AND AGENTS—AUTHORITY OF AND LAcHES oF. “The
government is not bound by the act or declaration of its agent unless it man-
ifestly appears that he acted within the scope of his authority, or was em-
ployed in his capacity as a public agent, to do the act or make the. declaration
for it. Individuals, as ‘well as courts, must take notice of the extent of
anthority conferred by Jaw upon a person acting in an official capacity.”(a)
“The government is not responsible for the laches or wrongful acts of its
officers.”(b) :Laches, however gross, cannot be impufed to the government.
This maxim is founded, not in the notion of extraordinary prerogative, but
upon great publie policy.(¢) *The rule that: the government.cannot be held
responsible for the mistakes of its agents includes mistakes of law as well as
mistakes of fact.”(d) ’

"Prrority oF DeBts DUuE THE UNITED STATES. Section 3466, U. S, Rev.
St., gives a priority to debts due the United States in all cases of insolvency, and
section 8467, Rev. St., renders personally liable any trustee of such an estate
who pays any debt of the estate before he satisfies and pays the debt due the
‘United States.” Congress had power to pass the act.() No bona fide transfer
is overreached by the act, nor are vested liens superseded.(#) There must
be a legal and Kunown' insolvency, such as bankruptey or an asszgnmenb (9)
A mere inability of the debtor to pay his debts is not insolvency within the
statute.(h) ‘The priority does not supersede the assignment of the debtor or
set it aside. The United States has simply a right .of priority of payment out
of the fund in the hands of the assignee, who is fendered personally llable if

“he fails to pay the debt of the United States. ()’ S -

"In construing: the statute the following principles may be laid down' (1)
No lien is- created by the statute; (2) the priority established can never:at-
tach while the debtor continues the owner and in the possession of the prop-
erty, although he may be unable to pay his debts; (3) .no evidence can be: re-
ceived of his insolvency until he has been divested of his property in one of
the modes stated in the section; (4) whenever the debtoris thus divested of
his property, the person who becomes invested with the title is thereby made
a trustee for the United States, and:is bound to-pay the debt first out-of the
proceeds.of the debtor’s property.(s) *:The fact that-an assignee who neglected
to'pay the claim of - the United States had distributed the land under the or-
ders of a state court, will not protect him from the personal liability imposed
by the statute, provided that he had notice of the existence of.the claim of
the United States.  The United States are not bound to appear and become
parties to the proceedings in the state court.: ’.l.‘he pnomty of t,he United

(a)U.8. v, Whitesideu‘ 93 U. 8. 247; Mayor v,
Eschbeck, 17 Md. 2.

(&) Hart 7.U.8. 96 U.8.316; Jones v. U. 8. 18
Wall. 662.

(¢) U. 8. v, Kirkpatrick, 9 Wheat. 735,

(2) McKlrath v. U, 8. 12 Ct, Claims, 201, Upon

the same subject see, also, U. 8. v. Vanzandt, 11

Whet, 184; Hawking v. U, 8. 96 U. 8. 631; Lee
v. Munroe, 7 Cranch, 366; The Floyd Accept-
ances, 7 'Wall, 366; Dox v.U.S. 1Pet.317; 8m th
v. U. B. 6 Pet. 202; Johnsgon v, U. 8.5 Mason, 423;
Gibbons v. U, 8.8 Wall. 274,

(c)U 8. v. Fisher, 2 Cranch, 202, . ;
(f)U. 8. v. Fisher, 2Cranch, 202; U 8. v Hooe.

, 3 Cranch, 73; Thelusson v. Smith, 2 Wheat, 396;

Conrad v. Ins Co 1 Pet, 386 ; U 8.-v. Griswold, 8
Fed. Rep. 496., .

(g) U.8.v. Hooe,3 Cranch, 73 Prince v. Bart.
lett, 8 Cranch, 431; Thelasson v. Smith, 2 Whest.
3963 Beuston v, Farmel 8’ Bank. 12 Pet. 102,

(h) Conard v. Ins. Co, 1 Pat. 386, .

(&) Conard v.Ins, Co. 1 Pet. 383, .. -

(#) Beaston v. Farineys? Bauk, 12 Pet. 102
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States attaches in virtue of the assignment and notice to the assignee of their
debt; and it is the duty of the assignes to make known the debt as having
such priority.(k¥) Those affected by the statute are persons ¢ indebted to the
United States.” The language is without qualification. The form of the in-
debtedness is immaterial. The debt may be legal or equitable, and incurred
in this country or abroad. The debtors may be joint or several, and princi-
pals or sureties. The United States is in nowise bound by the bankrupt act.
The clause of that act giving priority to debts due the United States is in pari
materia with the acts in question, and was doubtless put in to recognize and
reaffirm those acts, The United States need not, therefore, file their claim in
the bankruptcy proceedings, but may bring their suit against the trustee in
the circuit court which has jurisdiction. Where there is bankruptey, the
same remedies are applicable as if the fund had arisen in any other way.
Neither statute contams any qualification, and the court can interpolate none.
Where the debt is due from a partnership, the rights of the United States are
the same as if the partners were severally liable, The United States are en-
titled to priority.out of their separate property in preference to all other debis,
notwithstanding the rule in equity, recognized by the bankrupt act, that part-
nership property is to be first applied in payment of pa,rtnelshlp debts, and in-
dividual property in payment of md1v1dual debts.(7)

RELEASE OF CO-SURETY OR JOINT DEBTOR. “It seems now clearly es-
tablished at law that a release or discharge of one surety by the creditor will
operate as a discharge of all the other sureties, even though it may be founded
on a mere mistake of law. But it may be. doubtful whether the same rule
will ‘be allowed universally to prevail in equity. Thus, if a creditor has ac-
cepted a composition from one surety and discharged him, it has been thought
he might still recover against another surety his full proportion of the original
debt. In other words,such surety, notwithstanding such discharge, might be
held. liable in equity to pay his share of the original debt, treating each as lia-
‘ble for his equal pro rata.(m) Theleading case on the subject is Bz parte Gif-
Sford,(n) in which Lord Eldon said, inter nlia, that'the creditor, in discharging
one surety, “ may reserve his remedy against the other surety expréssly.” The
whole release must be considered, and if it be general in its terms it may be
limited and controlled in its effects by the limitation in the reecital; and- it
may expressly extend to only a part of the claim, or to the party released,
‘with express reservation:of rights against other parties, in which case-it will
be construed only as a.covenant not tosue.(n) The legal operation of a re-
1ease toone of several joint contractors may be restrained by the express terms
of the instrument itself. Courts endeavor to carry out the intention of the
parties by holding the instrument to be a covenant not to sue, and 1ot a.re-
leage.(p). Where a release of one of {wo sureties, who had entered into a joint
and several covenant to pay an annuity in default of payment by the gmntor,
was accompanied by a proviso that such release should not prejudice the right
of the grantee to enforce 1ts ‘payment dgfunst the grzmtor and the other surety,

(%) Fleld v.U 8. 9 Pet, 182, (o) 2 Pars. Cont. 714, ;
() Lewis v, U. 8. 92U, 8.618, (2) Chit. Cont. (11th Amer. Ed.) 11556. See,
(m) Story, Eq. Jur, § 493a. :also, Whart. Cont. § 832; Brandt, Suretyship, §

(n) 6 Vesey, 805, 383; Story, Cont. (5th Amer, kd.) § 63, 67,




UNITED STATES v. MURPHY. 597
or either of them, it was held that the proviso restrained the operation of the
release, and that the liability of the co-surety was not affected thereby.(g)
Courts will not suffer the strict letter of a release to defeat the intention of the
parties. Heice, even general words of release cannot operate to enlarge a pre-
vious statement, which defined the particular object of the agreement.() The
release pleaded must be a technical release, under seal, expressly stating the
cause of action to be discharged. No release is allowed by implication; it
must be the immediate legal result of the termsof the instrument which con-
tains the stipulation.(s)

RELEASE OF PrINcIPAL., Even in the case of a discharge of a principal
debtor, if the rights of the creditor against the surety are reserved in the re-
lease of the principal, this is not to be construed as extmgulshmg the remedy
against the surety, but merely as a covenant not to sue the principal.(f) The
rule that the unconditional release of one surety releases all his co-sureties
seems to rest upon two reasons: (1) Thé release gives rise to a presumption
that the debt is satisfied; and (2) because the unconditional release destroys
the co-surety’s right of contribition against the released- surety for any ex-
cess he may pay above his pro rata proportion, and thereby increases his lia-
bility. A release which .expressly reserves the remedy against the co-surety
is open to neither of these objections. Its fenus rebut the presumption of sat-
isfaction: and by accepting the limitation in the release the released sulety
enters, as it were, into an agreement that the creditor may still pursue his rem-
édy against the céo-surety; and justice requires, and he impliedly agrees, that
if by reason of his making such agreement the co-surety is compelled to pay
more than hig proportion, he will still ‘hold himself liable for contubuuon as
though he had not been released. That this right of contnbutxon against a
surety who has accepted such a release exists in favor of his co- surety seems
well settled;(«) and, by analogy, in case of release of the principal.(v) '

CoNTRA TO VIEWS SUPRA.  In ‘Nickson v. Revel(c) there appears a severe
eriticisin on the case-of Ex: parte Gifford, and the ability to limit the effect of
a release to only-the person to-whom the release was granfed.is dehied. * The
release given in that case, however, cantained no reserve of remedies what-
ever, and the decision, so far as that point is concerned, seems an obzte: dictum,
Justice STORY, in commenting on the two cases, says as to Ex par te G‘gﬁ‘ord :
«T see no redson to question either the accuracy of the report or the ‘sound-
ness of the doctrine.”(b) In Wigging v. Tudor(c) it is held that: the reserve
of remedies agamsL the co-surety will not preserve the creditor’s right against

(q) Thompson, v Lack 3Mm ,G.&S. .AO

{r) Solly v. Forbes, 2 Broid. & B.46.: ' :

(e) Bailey v. Berry, 8 Amer. Law Reg. (N.8.)
270; Shaw v. Pratt, 22 Pick. 305, See, also, the fol-

lowing cases jn which it was held thatareledseto,

one of two joint-obligors would not releuase a co-

sbligor againat whom the creditor’s rights were’

~xpressly reserved by the terms of the release:
#illis v. De Castro, 21 Law Rep. 376 Seymour v.
2utler, 8 Clarke, (Iowa,) 3063 Couch v, Mills, 21
Wend.424; Crane v. Alling, 3Green, (N.J.)423;

the Bank v. Osgood, 5 Barb.455; Durrell v. Wen. -

dell, 8 N. H. 369; Lane v. Owings, 3 Bibb, 247;

"Meos. & W. 1275

McAJllsterv Sprague,'% Me. 296 Bnrkev Noble,
© 48-Pa, St. 1635 Alnsworth v Brawn, 31 Ind, 270,

(1) Whart. Cont. § 832; Kearsley v..Cole, 16
Clagett v. Snlmon, 5 Gill & J.
(Md.) 314 ;-Sohier v Loring,6 Cush, 5373 Green v,
Wynn, L. R. -4 Ch. App. 204 De Co]yer. Guar.

¢ antids, 403.
. ,(u) De Colyer, Guamrties, 408; Hill v, Morse,

61 Me. 541; Clapp v, Rice, 15 Gray, 569,

(?) Clagett v. 8almon, b Gill & 7T, (Md.) 314;
Kearsley v. Cole, 15 Mees, & W. 127,

‘() 31 K. C. L. 166.

(&) Eq. Jur. § 498a, note

(c) 23 Pick. 444,
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him. Asshown in this note thereis great weight of authority against this view,.
and the case could hardly have been well considered, when the case of Shaw v.
Pratt,(dy where the contrary opinion was expressed, was neither cited by
counsel nor noticed by the court, although decided shortly betore in the same:
forum, = * ¥

{d) 22 Pick, 305

n re Moygr, Bankrupt.*
' (Di'strz‘ai Court, B. D. Pennsylvania. TFebruary 27, 1883.)

BANkrUPTCY—BECTION 5045, REV. 8.~ EXEMPTION TO BANKRUPT—MISCONDUCT—
LacHES.
A bankrupt, who is a fugitive from justice, and- who has failed to account
to the assignee for §5,000 and other property in his hands, has no right, after
10 years’ acquiescencs, to claim, under section 5045, Rev. St., an exemption out of
cash in the hands of the assignee, the proceeds of property sold by him.

~InBankruptey. Exceptions to thereport of the register who allowed
the claim of the bankrupt for exemption. The facts are set forth in
the opinion.

J. P. 8. Gobm and Josiah Funk for exceptions of creditors and
assignee.

C. L. Lockiwood and P. H. Remkwrd contra, and for the bankrupt.

‘Burtex, J. Icantiot agree with the register respecting the bank-
rupt's ¢laim. When the proceeding began the bankrupt had no
property “exempt from levy and sale upon execution or other process,
under the laws of the state,” as contemplated by section 5045 of the
Revised Statutes. He had fled from, and abandoned his residence
in, this state—was a fugitive from justice; and has remained abroad
ever since. ' The exemption provided for by the state statute is con-
fined to citizens of the state, as her courts have decided. But the
bankrupt in my judgment, is not entitled to any part of his claim.
It the trustee failed in duty, as alleged,—retaining and converting
property to which the bankrupt was entitled,—the latter could have
had redress by suit, or an order of this court in the premises. He
gought no such redress, however; but for 10 years has apparently
acquiesced in the trustee’s conduct. - The property has now passed
beyond his reach, and his right of action against the trustee is barred.
T was about to say that he now presents himself here to recover, not
the property alleged to have been exempted, but money returned to
the court for distribution, as part of the bankrupt’s estate. This

*Reported by Albert B. Guilbert, Esq., of the Philadelphia bar.




