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WeLLs and others ». OpEcon Ry. & N. Co.

Saue ». OreEcoxn & C. Ry. Co.
(01'/rcu£t Court, D. Oregon. March 19, 1883.)

L Excmpmons FOR IMPERTINENCE. ‘ :

Exceptlons to a bill for impertinerce will not ve atlowed, unless it is clear
that the matter excepted to cannot be material to the plaintiffs’ casé ;’ and mat-
ters which may be so material are not necessarily impertinent because tliey are
such as the court may judicially take notice of ; nor is it necessarily imperti-
_nent in a bill for an injunction to refer to recent adjudlcauons of. the questlon

- involved, in similar cases in other courts.. : :

2. Act OF INCORPORATION—CHANGE oF CORPORATE NAME.

By an act of the legislature of Colorade of :Febyuary 5, 1866,\ce1tam persons
.were mcorporated 88 the « Holladay Overland’ Mail & Express. Company "

with the privilege and power of changing its"name by an ¢ order” of-its
directors ¢ approved "’ by the stockholders; and the bill alleges that: the stdck«
holders, in pursuance of ‘said act, duly changed the name of the corporation to
“ Wells, Fargo & Co.,” which change was afterwards approved by the leglsla-
ture by the act of Jauuary 26,1872, Held, (1) that until the cdntrary appears,
it should be presumed that the final action of the stockholders was had in pur-
suance of the order of the directors ;. (2) that the essential act in the proceed-

_ing was the vote of the stockholders, to which the order of the board was
only preliminary, and therefore that portion of the act providing for such or-
der ought to be considered merely directory; and (3) ‘semble, that tlié act of
1872, approving the change, is not in- conflict with section 1889 of the Revised
Statutes, forblddlpg the legislature of Colorado from:granting ** private clhar«
ters or especial privileges.”
3. ExrrEss FACILITIES. ) :

This term is probably a sufficient description of the accommodation or service
which a railway or other transportation company 18 expected and may be re-
quired to furnish a person or corporation engaged in the express business,

4, ExprEss BusiNEss,

' This business has come to be a re'-oo'nued branch of the carrying trade, of
which the court will take notice ; and a railway or other corporation created
by the state to serve the public as'a common carrier, is bound to furnish the
usual and proper facilities to persons engaged in such business, who are so far
the agents, bailees, and representatives of the public.

5. Drcsions or THE UNiTeEDp BraTEs Cizcurr CoURTs,

The circuit courts of the United States are co-ordinate tribunals, constituting

a single system, and the decisions of one of them, deliberately made, ought usu-
ally to be regarded as decisive of the question involved, until otherwise deter-
mined by the supreme court,

6. CoMPENSATION OF A RATLWAY CORPORATION, .

Bection 36 of.the incorporation act, (Or. Laws, 532,) which declares a rail-
way corporation formed thereunder to be & common carrier, and empowers it
¢ to collect and receive such tolis or freights for transportation of persons or
property thereon as it may prescribe,”’ authorizes such corporation to take rea-

_v.15,n0.8—36




562 ., .EEDERAL REPORTEB. .

sonable toll, not inconsistent with its character and obligation as a common
carrier, and no mere; H and, so far, it constitutes a contract between the corpo-
ration and the stite, the obligation of which the latter cannot impair nor any
court disregard.

7. REASONABLE COMPENSATION, - :

What is reasonable compensation under said qectlou 36, when the parties

cannot agree thereabout, is a question to be determined by the court; but in

allowing a provisional injunction requiring a railway corporation to furnish an

express company with the facilities theretofore enjoyed by it, over and upon

its road, the court, will assume that,the compensation paid for such past facil-

ities is. reasonable and reguire them to be furnished under the injunction at
the same rate,

In Equity.  Suits for injunction.

Clarence A. Seuarcl M. W, Feohhezmer, and J. R. Lewis,- for
pla,lntlﬂ"s.

- Joseph N. Dolph andJ F. McNaught for defendants.

Dgeapy, J. These suits were commenced on Decerber 11, 1882,
and on the same day an order was made in each requiring the de-
fendant therein to show cause why a provisional injunction should
not issue, as prayed for in the bill; and also that in the mean time
the defendants be 8o restrained. .On January 25-6 the motions for
provisional injunctions were heard at length—all the questions which
can or may arise in the cases bemg argued by counsel with much
zeal and ability, Contemporaneous with those, a similar suit was
¢ommenced by the plaintiff in Washington territory against the
Northern Pacific Railway Company, and by an understanding be-
tween court and counsel a motion for an injunction was heard in
that case at the same time with the Oregon cases—Mr. Chief Justice
GrEENE of that ‘territory, in whose court the case is pendmg, being
present at the hearing.

It appears from the Dbill in each case that the pla.lntlﬂ’ is a cor-
poration organized under the laws of Colorado, and engaged in the
express business on the Pacific coast and elsewhere to the eastward
of the Rocky mountains, including the country traversed by the lines
of the defendants’ railways, steam-boats, and steam-ships in Oregon,
"Washington, Idaho, California, and British Columbia ; and has been
such corporation and so engaged since Febrdary 5, 1866, when it
succeeded to the express business cariied on by Henry Wells, Will-
iam G. Fargo, and four others, between New York and San Francisco,
and elsewhare on the Pacifie cost, since March, 1852.

* The defendants, the Oregon Rallway & Navigation Company and
the Oregon & California Railway Company, are corporations formed
under the laws of Oregon, with their principal places of business in
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Portland; and engaged in the business of ‘a common carrier of freight
and passengers; and as such corporation the former owns and oper-
ates certain lines of railways, steam-boats, and steam-ships in Oregon,
_Washmgton, Cahforma, and British Columbla., and the latter owns
and operates certain lines of railway in Oregon. :

It is alleged in the bills that heretofore the plaintiff has been fur-
nished by the defendants with all the necessary facilities for doing
1ts express business over and upon their. said lines of transportation,
for which'it has paid them a stipulated price, but that now the de-
fendants refuse o furnish such facilities any longer, and. have noti-
ﬁed the plaintiff that hereafter they intend to do the express. business
on their lines of transportation themselves; and that such refusal
would work an u'remedlal injury to the plaintiff. .

The defendants filed exceptions to the bills for 1mpertmence, whlch
were heard and submitted at the same time with the motions for the
injunctions. ,, They are numerous, and include a large portion. of the
allegations conmmed in the bills, such as (1) matters which the
court can judically lmow (2) .the extent, value, and importance -of
the express business in the. United States, and the circumstances
under Whlch it has ‘grown up and been transacted; (8) the usage
and past conduct of railway companies in relation to the same; “)
the citation and quotation of gcis of congress. concerning or recog-
nizing the express business; and (3) the averments congerning pnor
injunections allowed by the courts in similar cases.

An allegation will not be expunged from a bill as 1mpertment un-
less its 1mpert1nence clearly appears; forif it is erroneously struck
out the error is irremedial. Story, Eq. Pr. § 267. .+

; Consistently with this rule I do not think these exceptions ought to be
'a,llowed It may be material to a ful] and proper presentation of the
plaintiff’s case to. allege the existence of facts within the judicial
knowledge of the court, and, if so, they are pertinent thereto. The
fact that they may be proved by reference to the judicial knowledge
does not dispense with the avermen} of them, or render such aver-
ment impertinent. So, in regard to the allegations egnoerning the
business in which the plaintiff is engaged and is seeking by this means
to protect, the facts concerning its origin, growth, value; importance,
and relation to the public and transportation companies, such as the
defendants, may all be material to a proper understanding of the
plamt1ffs case, and, if so, they may be stated with reasonable fuliness
in the bill. And this rule is. more especially apphcable to cases like
these, which, although not exactly of first impression; involve the:ap-
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‘plication of established rules and principles, to new and important

instances arising out of ‘comparatively récent but radical changes in
the methods and-circumstances attending the transit, receipt, trans-
portation, and delivery of a very large amount of the valuable personal
property in trust over the country.

Concerning the injunctions alleged to have been recently allowed
in several of the United States circuit courts in similar cases, the
matter is undoubtedly a proper one for the consideration of the court,
as the adjudication of co-ordinate tribunals, and my impression is

that it may as well be brought to the attention of the defendants and

the knowledge of the court in this way, as similar adjudications, to

‘which the plaintiff is & party, commonly are, in suits for infringement

of patents. Curt. Eq. Prec. 30; Curt. Law' of Pat. 544.
~In answer ' to the appheatmns for the injunections the defendants

filed the affidavits of their respective managers; “but neither of these
‘contradict -of qualify the facts here stated, éxcept. in one particular.
‘The affidavit of the ma.na,ger of the Oregon & California Railway Com-
‘pany dehies that the. plaintiff has been notified that it would no longer

be allowedrexpress facilities on its lines of railway, but, on the con-
trary, avérs that the plaintiff has & contract with said defendant for
gaid facilities until Novernbér 1, 1888, as far south as Roseburg, but
not over the extension being constructed to the southern boundary of

the state, and ¢hen conpleted to’ Rlddle’s gtation, some 26 miles south

of Roseburg. But it appears from the affidavit of the’ president of
the plaintiff that he was informed by the president of the Northern
Pucific. Railway Company, and both the defendant corporations, in
November, 1882, that the notice 'to the -plaintiff from the Oregon
Railway & Navigation Company, to thé effect that it would not be

allowed express facilities'on its lines of transportation after Decem-

ber 81, 1882, except upon the steam-ships runninig between Portland
and San Frahdisco, wonld lead to the same result in the case of the
Oregon & California Railiway: Company, and that his board had ‘deter-
mined -to eonduet the express' brsiness on the lines of the Northérn
‘Pacifie leway Gompan’y an& those of the detendants ‘for: them-
:gelves. . v it

-~ Upon the facts then I thmk 1t may be conc}uded that the défend-
ants intend and will; unless restrained therefrom, withdraw froin'ths
plaintiff on théir lines of transportation all the express facilities here-
tofors afforded it, for the small pdrtions of sach lines which may not
be included'in that purpose at present would be of no beneﬁt to the
plaintiff if excluded from the remainder,
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But; upon the case made by the bills, counsel for the defendants
object to the allowance of the injunctions, bécause (1) it does not
appear that the plaintiff is a corporation or has ca.pamty 1o’ sue (2)
the statement as to the facilities heretofore afforded the plamtiﬂ' and
which will hereafter be required for the transaction of,its business, is
insufficient; (3) the defendants cannot be requlted under their arti-
cles of incorporation and the laws of the state, to afford the plaintiff
the facilities demanded, or to give it a preference over other shippers
in the transportation of freight; (4) if the plaintiff is entitled to a
continuance of the facilities heretofore affordéd it over ‘existing 11nes,
it is not as to future extensions of such lines; and (5) the court has
no power to dete1m1ne the cotnpensa.tlon to be paid by the pIamtﬂT
to the defenda,ﬂts for express’ faélhhes '

It is adrditted that the plaintiff was, on Februatry 5, 1866, daly'in-
corporated by an act of the leglslature of ‘Colorado of that date, as
“The Holladsy Overland Mail & Express Company,” but it clatmed
that the subsequent attempt—Névember 12, 1866—to cha.ngé its
name to “Wells, Fargo & Company failed of 1tB purpose and theré-
fore there is 16! corpdt"atlon of that name.

It appears that section 11 of thé act' 1ncorpora,tmg the Hél]a.ﬂay
Overland’ Mail' & Expréss 'Comipany conthined’ s provision' that

“said ¢ompany may cha,nge it§ name ‘whenéver the same shall
be ordered by thé vote of a ma]orlty of the board of dnectors ﬁlereof
at & meeting duly convened for that purp()se pfovxded gtch Ghange
is approved alst by & ma]onty bf the stockkolders in 1n}erest at a
meeting duly conVened for tha,f pmpose by a ca.ll from the premdent
of the company ‘

The bills altege that “on’ November 12, 1866, a.nd pursubint to the
power eonférred by section 11 of said’ act of 1nborpora.t10n, th¥ stock-
holders of ‘thé ‘said ‘Hollada.y Overland 'Mail & ‘Bxpress Company‘
duly changed its said coxpomte name to the name of ‘Wells, Fargo &
Company;’ and such chandé Wa,s duly apptoved by an act of the legls-
lature of*Colorado, passed Ja, nuaty 26,'1872.” The' ‘argument fot the
defendant uponi this point is that' a stockholdeérs” ‘eeting ‘botlld ‘ot
change the name of the corporation, becausé the act provided “that
the charige should take placé ’by ‘the act of the dn*ectors, with' the ‘ap-
proval of the stockholders! In'l Support ‘of this constxuctlon of thé dot
counsel ¢ités Wallamet Falls Co. V. Kittridge, 5 Sawy. 48, in'which ¢ase
this court held that undek’ seetion 19 of tha Oregon corporation act,
(Or. Laws, 528,) which provides that a meeting of the stockholders of
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a corporation may “authorize the dissolution” thereof, that such vote-
did not dlssolve the eorporatlon but only empowered the directors, by
whom all the yowers of the corporation were exercised unless other-
wise spec1ally provrded (Or. Laws, p. 526, § 9,) to take the necessary
steps for its drssolutxon and wmdlng up of its affairs. But the cases,
go far from bemg para,lleJ, are just the reverse. The Colorado act gave:
the prehmma,ry action in the matter to the dnectors and the final
effective action to the stockholders, while the Oregon act gives the initi-
atwe to the stockholders and the actual determination of the question
to the dlrectorjs My i impression is that upon the facts stated the:
the name of the corporation wag duly changed.

And, ﬁrst it is alleged to have been done by the stockholders pur~
suant to the power ‘conferred” on them by the. act authorizing the
change,-——-tha.t is, according to it; and to have been “duly” done- by
them,—that is, accordmg tolaw. Upon these allegations, and until
the contrary appears, 1 thank it ought to be presumed that the action
of the stockholders was, t&ken after the prehmmery order of the di-
rectore, rather than w1thout it. S

And, second taking into cons1dera.t10n the whole prov1sron on the
subject of changing the name and the regpgon of it, the act ought to
be construed a8 practma.lly gwmg the power to make the change to
the stockholders absolutely, with or, without the preliminary order of
the dxrectore The latter are not authonzed to change the name, but
to make an order that it mey be done by the “company,” and then
comes the proviso and gives the final power over the subject to the
“stockholders.” The directors are the mere agents of the stock -
holders, and the clause giving them authority to order the change be-
comes a mere regulation of conyenience concerning the method and
order in which the thlng is to be done, and not the essence of it. It
is, therefore, merely dlrectory Sprigg v. Stump, T Bawy. 286, and
cases there cited,

In Rex v. Loxdale, 1 Burr. 447, Lord MansFiELD said: “There is
a known distinetion between the clrcumstances which are of the es-
sence ‘of a thing requxred to be done by an act of parliament and
clauees merely directory.”

It is not necessary, therefore, to consider what was the effect of the
act of January 26, 1872, pnrportmg to legalize the alleged change of
name _ For the defendants, it is confended that the act is invalid as.
bem{g in conﬂjct with section 1 of the- act of March 2, 1867, (14 St.
426; sce. ion 1889, Rev. St. ) forbidding the leglslature of a territory
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“to grant private charters or special privileg‘es,"’ but permitting it.to
prov1de for the’ tormatmn of corporatlons by gener&]. corporatlon
acts.” ‘ Pl v :

This argoment assumes that a leglslatwe act nammg or changmg
the name of a corporation is so far an act anthorizing the formation.
of a corporation,—a calling it into existence or conferring upon it a
special privilege,—and Newly:v. Oregon Cent. Ry. Co. 1 Deady, 616, is
cited as showing that “tL3 corporate name is-a necessary, element of the.
corporation’s existence,” withont which “a corporation cannot exist.”
But this remark must be considered as made with reference to a cor-;
poration formed under the eorporation aet of Oregon,‘seetmn 4 of
which (Or. Laws, 525) expressly provides. that the articles of incor-
poration “shall specify the name assumed by the corporation and by
which it shall be known.” And yet.the law might provide that A.,.
B., and C. should constitite or be formed. into a corporation for,any.
lawful purpose without any special nama or degignation. ... From the.
necessity of the case it would have to be deseribed, ratherthan named,
as A.; B,, and C., a-corporation duly created or formed at a certain
date for a certain purpose, and in time it might aequire the name of
“the A., B. & C.” railway or steam-boat ¢campany, ag the sase might be..

1 doubt, then, if section 1889 of the Revised Statutes does. prohibit,
a territorial legiglature:from naming or changing the name of an
existing corporatian, because ‘guch act is net a “charter” ereating a.
corporation, or one conferring & “special privilege,” within the mean-
ing.of the section.. To;name a corporation is not to create it any
more than a person. Nor does it cenfer.on if.a special;privilege.:
The privilege of  having & name is. not-.thereby monopolizpd; or
exhausted, but may be enjoyed by every corporation that has wit
enough to devise,one, upon‘ the same terms.. See Southern Pac. Ry..
Co. v. Orton;. 6 Sawy. 185. ‘

. But the attemptito legahze the change of name may be smd to be.
an admission of .its.invalidity. Yet it mus} be considered that the
matter ‘of the ehange is lumped in the légalizing act with changes
in the eapital stock, and other “acts and proceedings.of the corpora-:
tion;” and therefore the validation of ‘the change of name may have.
had very little to do with the passage of the act. And this sugges-.
tion gets force from the recital in the preamble to the .dct, to: the
effect that the name had been changed to Wells, Fargo & Company
by “the board of directors and stockholders.” - .:, L :

As to the msufﬁuency of :the statement of the faclhtlas allawed,
the plaintiffs on the ‘defendant’s. lines, and. which will hereafter be
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required thereon for the transaction of its business, my impression is
that the bills are probably explicit enough, though I think they
might well have been made more so. But “express facilities” is a
term whichj from the nature of things, must by this time be pretty
well understood between the partles most interested—the express som-
pany and the railway.company.

As interpreted by the . customs and- usages of these partles, and
sanctioned and adopted by the decisions of the courts, these facilities
may be said to include the right:fo enter depots and stations with
loaded and empty wagons; the use of the platforms and space for the
loading and unloading'of ‘express freight; sufficient space in suitable
sars, drawn in passénger or quiek triins, fcr the transportation of
such freight; and a messenger in charge: thereof;, with room. for. its
asgortmént while in transit, and s stfficient delay at-stations for the-
delivery and receipt of express matter. Southern Ezp. Co.v. Iron,
ete.; Ry. Co. 10 Frp. Rer; 213, 869 Soutkern Exp Co. v. Memphis,l
etc., Ry. Co.'8 Fep. Rer. 802,

‘ “Express facilities,” from: the natare of the busmesa, cannot be lim-
ited to a definite space, but must correspond in this and other par-:
ticulars to the public want: a.nd convemence to which the express com-
pany ministers. Coa : ;

In these cases there can be no dliﬁculty for the present in ascer-
taining the facilities required by the plaintiff. For the purposes of
this application they are such as it has-heretofore been allowed. Un-
der the restraining orders allowed on the filing of the bills, the de-
fendants are now furnishing and the plaintiff is receiving just such
facilities without any inconvenience to either party. But the third
objection, that the defendants cannoét be required under their eharter
and the laws of the state to afford the plaintiff the facilities demanded,
or to give it a preference over shippers in the transportation of freight,
is the one principally reliéd on by the defendants to defeat these ap-
plications for injunctions, Upon this point, the arguments and brief
of counsel for defendants have left nothing unsaid in their behalf.
Briefly, the argument is this: - At common law, while a common car-
rier must carry for all at a reasonable compensation, which must be
settled by the courts if not agreed on by the parties, still he may dis-
criminate in his charges by carrying in some instances for less than
a reasonable compensation, if he chooses. There is no statute in
Oregon changing this rule of the common law, or requiring a corpo-
ration to transport freight in a passenger train, and in the custody or
under the control of the shipper, therefore, the defenlants cannot be
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required to carry freight for the plaintiff at the same rate they may
for others, or to furnish it any such facilities. In short, it is denied
that either under the laws of Oregon or the past dealings between the
parties, “it is the duty of the defendants to permit an express busi-
ness to be done over their lines of transportation at all, in the manner
required by the plaintiff,” and therefore they may'refuse to do so- if
they please.

In passing upon this question, at thls preliminary stage of these
cases, I do not deem it necessary to- do more than to state my im-
pression of the law as applicable thereto. :

In the case of the Southern Ex. Co. v. St. Louis, etc.,.Ry. Co.;
Same v. Memphis, etc., Ry. Co.; Dinsmore v. Missouri, ete., By. Co.;
Same v. Atchison, etc., Ry. Co.; Same v, Denver; ete., Rya -Co., 10
-Fep. Rep. 210, arising in- Missouri, Arkansas, Kansas, and GoIora.do,
and lately heard together at 8t. Louis before Mr. Justice MILLER, of
the supreme court, and Cireuit Judge McCrary, the defendants were
‘perpetually enjoined from .refusing or withholding the usnal express
facilities from the’ plaintiffs. In the opinion delivered by Mr. Jus-
‘tice-MiLLER- it is stated that “the express business is a branch of the
carrying trade that has, by .the necessities' of commerce and the
‘usages of those éngaged in transportation, become known'and recog-
nized,” and sufficiently so “to require the court to take notice of it'as
-distinct from the transportation of the: large mass of freight' usually
carried on on steam-boats and railroads;” and “that the abject of {his
‘express business is to carry small and valuable packages rapidly.in
such manner as not to subject them to the danger of loss and:dam-
age which to a greater orless degree attends the transportation of
heavy or bulky articles of commerece, as grain, flour, iron, ordinary
merchandise, and the like.” And alsothat “it has become law and
‘usage, and is one of the necessities of this business, that these pack-
ages should be in the immediate charge of an agent or messenger of
the person or company engaged in it,” without any right on the part
of the railway company “to open and inspeet” them ; that it is “the
duty of every railroad company to provide such conveyance by spe-
cial cars or otherwise, attached to their freight or passenger trains,
as are required for the safe and proper transportation of this express
matter on their roads, and that the use of these facilities should be
extended on equal terms to all who are actually engaged in the ex-
press business at fair and reasonable rates of compensation,” to be
‘determined by the court where the parties cannot agree thereon; and
that a court of equity “has authority to compel the railroad com-
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panies 10 carry this express: matter and to perform the duties in that
respect” ds indicated.

Substantially the same conclusion had been 1eached by seve1a1 other
judges in the United States circuit bourts in the same and similar
cases reported. in 4 Fep. Rep. 4655 8 Fep. Rer. 593; Id. 775; 4
Fep. Rre. 481; 6 Fep, Rep. 426; 8 Fep. Rer. 799, .

The only case cited from the decisions of the federal courts to
the ¢ontrary’of these is: Chamblod .v.. Pu., etc., Ry. Co. 4 Brewst. 563,
in which ‘a preliminary injunetion was refused by Judge McKEewNax
in a similar case; and also the case. of New England Ezp. Ce. v.
Muaine, bte., Ry. Co. 5T Me. 194, anhd Seargent v. Boston, etc., Ry Co.
115 Mass. 4186, in which the-right of an express.company fo what
are kuown as.express. facilities on the defendants’ roads was denied.
Butithe very: decided 'weight and number of: these anthorities recog-
nize the ‘éxistence of the express business and the right of those en-
gaged . in it fo.have the proper:facilities therefor allowed them by
the deféndants, and to secure the same by injunction in case they
aré. refased. - Until this question is settled by the supreme court,
thede deliberate decisions: of - co-ordinate tribumals, like the circuit
courts, oughtjrexeept) in an- extreme:case, fo:furnish a guide-for the
decision: of :this: éourt. This: is the rule that has been followed by
justices of the supreme court on the circuit, (Waskburn v. Gould, 3
Story; 183; Braoks v. Bicknéll, 8 Mclean, 250; American, etc., Co.v.
Fiber, ete., Co.'8 Fisher, 363,) and in Goodyear, ete., Co. v. Milles, T
0. G. 40, Judge Emmons examines the question at some length, and
conolades: that- “if one system of co-ordinate courts more than an-
other calls for: the application .of these general principles, it is that
of the eircuit courts of the United States. * *. * - Although
‘divided in jurisdietion, geograpliically, they constitute a single system,
and when one court hasfully considered and deliberately decided a
question, every suggestion of propriety and fit public action, demand
that it should. be followed until modified by the appellate eourt.”

"However; my own impressions of the law are in harmony with these
rulings. . If the defendants were merely private common carriers, and
thé.fact being admitted, which is manifest, that within the last 30 or
40 years persons or organizations known as expressmen or express
companies have grown up in-thei country and introduced and are
conducting the business of transporting a. class of comparatively small
but valuable packages over railway lines in special cars attached to
passenger trains in the charge of an agent, the same being collected
and delivered by said companies at points beyond the line or termini
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of the railway, it would be their duty to furnish the usual facilities
for such transportation over their lines. The" obligation of a-com-
mon carrier, as that of others who serve the public, may vary with-
the condition and circumstances of society. Whatis suitable and
convenient in one age is not in'another. The individuals who con-
stitute the publio. have found it convenient o employ the exzpress
companies to fransport certain articles for them instead of atfending
to it in person. So far, then, these companies represent the publie,
and as ‘it has become an established usage and common method in
the carrying trade to transport such packages it the charge of the
shipper in a ‘special car, on passenger time, they have the same right
to demand and receive these facilifies at the hands of the defendants
as would ‘any one of the individuals whom they represent. But the:
defendants are common carriers, and more. They are also corpo:
rations created by the state for the public use, and may be com-
pelled to perform their corporate functions accordingly. True, the
stock of the defendants:is private property, and ‘their business: is
directly managed by private persons of their own selection. But,
nevertheless, the prime purpose of their creation and existence is to
furnish the public suitable and convenieni facilities for transporta-
tion of freight and passengers. It ig the business of the state to
establish and maintain highways, as means of transportation and
eommunication within its borders, and to this end it: created these
defendants, authorized them to condemn private property to their
use, to construct and operate their roads, and fo take tolls for carry-
ing freight and ‘passengers thereon. Talcott v. Township of Pine
Grove, 1 Flippin, 144; People v. N. Y. Cent. Ry. Co. (N. Y. Sup.
Ct.) Daily Register, Feb. 10, 1883; Ry. Co. v. Maryland, 21 Wall.:
470. C o '

The defendants having been created by the authority of the state
to serve the public as common earriers, cannot lawfully omit or refuse
to perform their duty in this respect. They exist to do the business
of a common carrier, and to do it in that way and manner which the
law directs or the weli-established usage of the country requires.
Yor this service they are entitled to a reasonable compensation. But
it can make no difference to them whether such compensation is paid
directly by the owner of the package transported, or by the plaintiff
as his bailee and agent. Neither is the business of the plaintiff in
any sense or degree a burden or tax upon the dorporate facilities or
resources of the defendants. On the contrary, it is, from the very’
nature of things, of benefit to them; for, by reason of the special
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means it uses to collect, eare for in transit, and deliver the freight
confided to its custody on and beyond theline of the railway, it must .
contribute materially to the volume and value: of the business done
thereon,

- In considering this phase of the question I ha,ve laid out of view
the allegation that the plaintiff has expended time and money in
building-up its express business on and:over the defendants’ lines of
transportation, whieh it would be unjust and inequitable now to deny
it the further use and benefit of., And I rest my conclusions on the
fact, as stated by Mi. Justice MiLyeR, that the-express has hecome
a recognized- branch of the earrying-trade, and therefore the defend-
ants, being corporations required and-authorized by theé state to-serve
the public as, and transast the business of, common carriers, are
bound to furnish the plaintiff, as the agent, bailee, and. representative
of the public, so far, with the proper and usual facilities for doing
this braneh of such trade. :

"This makes it unnecessary to considar the fourth ob]ectlon of the
defendants, that the plaintiffiis not; by reason of the facilities hereto-
fore afforded it on existing lines of transportation, entitled to the re-
lief sought as to any future extensions thereof. And this brings me
to the consideration of the‘fifth and last objeetion, that the court
has no power to.determine the compensation to be paid by the plain-
tiff to the defendants for the gervices demanded. Counsel for the de-~
fendants rest this objection on the ground that the state, in and by
section 38 of the corporation.act, has contracted with the defendants
that. they may .charge sueh 'tolls :as they may see proper, and that,
therefore,. they cannot be required to. carry freight for the plaintiff on
any other terms or conditions.

Section 2 of article 11 of the state constltutlon is also cited. It
provides that corporations, except municipal ones, shall not be cre-
ated by special laws; and “all laws passed pursuant to this section
may be altered, amended, or repealed, but not so as to impair or
destroy any. vested corporate rights.” :

Section 36 of.the corporation act (Or. Laws, 532) provides:

«“ Every corporation formed under this chapter for the construction of a
railway, as to such road, shall be deemed common carriers, and shall have
power to collect and receive such tolls or freights for the transportation of
persons or pruperty thereon as.it may preseribe.”

It is not apparent that this constitutional provision has any bear-
ing on the question under consideration. The legislature has not.
undertaken to repeal or modify section 86 of the corporation act, and
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this court is bound in the mean time to allow it full force and effect.
If it constitutes a contract between the state and the defendants, by
which they are absolutely and perpetually authorized to.fix their own
charges for transportation, as claimed by their counsel, it is pro-
tected from hostile legislation by section 10 of article 1 of the federal
constitution. _But if it is not a contract at all, but a mere permis-
gion for the time being, then it is not a vested right, but a matter
subject to the power of the legislature. However this may be, it is
in the mean time a law of the state applicable to the subjeet of the
right of the defendants to take tolls, whmh thls court mnst eonstrue
and give effect to agcordingly. . c

And, first, the right to take tolls. on & hxghway is an, attnbute of
sovereignty, and cannot be exercised by the defendants without the
authority of the state. I{ may be said that the authority to form a
corporation to construct and operate a highway, as a common car-
rier, impliedly gives the right to take reasonable tolls for. traffic
théreon. But this has not always been conceded, and it is probable
that the clanse concerning tolls was inserted in this section prima-
rily to anthorize the taking of tolls at all, and then, for the time be-
ing at least, only in such amount as the corporation might prescribe ;
that is, fix and set down beforehand, and not aceording to the whim
or caprice of esch occasion. Charles River Bridge ¥. Warren Bridge,
11 Pet. 544. Again, the legislature,in enacting this section, is pre-
sumed to have acted with knowledge of and reference to the fact
that by the common law & commeon carrier was only entitled to &
reasonable compensation for his services.

-The reasonable inference from 'the circumstances is that the leg-
islature, in.cousideration of the premises, intended to confer upon the
corporation, so long as it maintained and operated its road as a high-
way, condueted by & common carrier, at least the authority to take
reasonable folls; in other woids, the duty and obligation of a com-
mon carrier being imposed on the defendants, they were granted the
corresponding privilege of charging a reasonable compensation for
their services. And so far, I think, this section is a contract between
the state and the defendants, the obligation of which it is beyond the
power of the latter anywise to impair, (section 10, art. 1, U. 8. Const.,y
or any court to disregard. But, in my judgnrent, the section was not
intended to do more than this, and ought not to be otherwise construed.
It is a license or grant to the defendants upon sufficient considera-
tion to take such tolls for freight and passengers as are consistent:
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with the duty and cbligation they owe to the public as common car-
riers. - C

It is well settled that a grant of this kind is néver fo be construed
beyond its plain terms, or eontrary to the manifest reason of it; and
if there is a reasonable doubt ds to its scope or meaning, that doubt
must be resolved in favorof the public or state. Charles River Bridgev.

Warren Bridge, supra, 544, 600; Cooley, Const. Lim. 894, and the cases
there cited. And this question seems in effect to have been similarly
disposed of by Mr. JFustice MiLLErin the case of the Southern Express
Co. vi St. Louis, etc., Ry. Co. 10 Fep, Rer. supra. For, in the an-
swer of the defendant, as appears from a quotation therefrom in the
brief of counsel for the plaintiff, it is stated that under its charter it
was authorized to transport all articles usually carried on railways,
and “to charge and receive such tolls and freights” therefor “as shall
be to the interest of the same, and that the directors of the defend-
ant are therein authorized to establish such tolls, and to alter the
same from timesto time;” and in the opinion allowing the final in-
junction he says, (10 Fep. Ree. 215:) “I am of the opinion that
neither the statutes nor constitutions of Arkansas or Missouri were
intended to affect the right asserted in these cases; nor do they pre-
sent.any obstacle to such decre®s as may enforce the rights of the ex-
press companies.” Under the ciroumstances, this language can only
be understood as a decision that the grant to the Missouri corpora-
tion to take tolls in similar if not stronger language than the Oregon
one, is to be taken and .considered as a grant to take only reason-
able tolls.

- The question of the power or right of the defendants to engage in
the express business at all, at least the accessorial service of collect-
ing and distributing packages off their lines of transportation, has
been argued also, but it is not necessary now to consider it. The
plaintiff does not ask- to exclude the defendants from the business,
but only that it may be permitted to carry it on as heretofore.

On the whole, I am of the opinion that the plaintiff is entitled to
the relief sought, and therefore ought to be secured by injunetion,
until the final hearing, in the use of the facilities for ¢conducting its
business heretofore allowed it by the defendants.

A special reason for allowing the provisional injunction is also
found in the fact that by exacting the proper security from the plain-
tiff, the defendants will not be injured, even if it should be finally de-
termined that the plaintiff is not entitled to relief; while if the in-
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junction is not now allowed, its business will be like water spﬂled on
“the ground—-medeemably destroyed  Kerr, Inj. 212, B

.. The defendants being secured by the operatian of section 36: of the
corpora.tlon aet as now construed m the, ;1ght to: ta.ke rea.sonable
agree about it, be determined, hy the: court But for the. purpose of
-the provisional injunction; the-court will assume that the compensa-
tion heretofore paid by the plaintiff to' the defendants for express
facilities, is reasonable, and will require the.defendants to furnish
.$hem during the pendency of. the suit, or, until further. order of the
court, upon their lines of transporta.tlon, and-the extensions of them,
at the same rates.

Let an injunetion issue commanding and restrainin thedefenda.nt
in each case, as prayed for in the bill; the pla,mhff first giving bond,
with sufficient sureties, to.be approved by the maqter of this courf, in
‘the sum of %20 000, condltmned to pay the defendant & reasonable
compenﬁation ‘fromh tlme fo time’ for such famhtles a8 heretofore, an&
“all da:ma,ges “ghich’the defendant may stistain’ by rea.son of thls in-
]unctlon, if'the'same’shall be a.djudged wrongful to be ascertamed "bf
“a ‘reference or otherwise, as thxs court may direct. Russell * V. Ifw;'-
Zey,1050 S 443, R

P, v . M |

Nroxsss ‘and others v. Naw Yorg, L. B.& W. R. Co. and others.®

' (Oiveust Oourt, 8.'D. New Pork. January 1, 1883.)
1. CoRPORATIONS—DIVIDEND ON PREFERRED STOCK—~DEPENDERT ON DECLARA-
TION OF PROFITS,

The dividerid on preferred stock may judiciously be condmoned on the dec-
. laration of ‘profits by the board of directorsof a corporation; gnd when such
intention appears from the juxtaposition of terms, and an, examma.tlon of the
agreement of theshareholders, it w1l] be sustamed.

2. SAME—NATURE OF PROFITS.

That a board of directors has determined to apply all profits made by a road
to its improvement does not take away their present character. -In this respect
net earnings and profits are slike; and, largely at least, the 1mprovement would
be chiargeable to capital.

3. SaME—RIGHT T0 ‘CoMPEL DIvISION.

The rights 6f preferred stockholdérs are not those of creditors; but still they
may, under the plan of organization of a corporation, be made so far superior te
those of common stockholders as to enable them to compei a division of profits,
which the board of directors had determined to accumnulate,

*Reversed. See 7 Sup. Ct. Rep. 209..




