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« ..+ Tae J. €. WLiaus.
'(District Oourt, 8. D. New York. January, 1883.)

1, VESsEL—SHIP'S HUSBA.ND—L:IE;N FOR ADVANCES——EUBROGATION’.

_Although, ordman.y, the general ageqt of a ship, or the shxp s husbani, has
no marltxme lien for' advances made in the usual course of hls employment
abont the bpsmess of the ship, because made presumably on the credit of the
owners, yet when the clrcumstances show that his agency was an attendant
upon his situation as mortgagee of the vessel, and for the purpose of further
security, his advances in the management of the shlp s business should be held
to be made, not upon the personal credit of the mortgagor, but upon the credit
of the vessel, and for the protection of his mortgage; and a maritime lien
should, therefore, be sustained in his favor for such necessary payments and
supplies ag would be liens in favor of other persons, ‘and he should be deemed
equitably subrogated to the liens paid by him.

2. SaME—No L1gy wor CoMMISSIONS; -

The agent’s own commissions for advﬁnces and foz obtammg fnelghts should
not however, be allowed as liens,

In Admlmlty Co o e S

W. R. Beebe, proctor for libelant. ce

John 'B. Whiting, proctor for elzimant.

Broww, J: This cause, having ‘been tried before a commis-
sioner to whom it was referred, comes béfore me upon exceptions to
‘hig‘report in-faver of the'libelants for the sum of $4,150.10. The
libielant is the receiver of Brett, Son & Co., who, in March, 1875,
took a mortgage upon five-eighths of the bark, to secure $10,000
from John C. Williams, to whom they advanced that money to aid in
the  construction of the vessel. The batk was built at Shelbourne,
Nova Scotis, and was a British vessel. At the time of the advances
1_t ‘was agréed that Brett, Son & Co., for their security, should have
this mortgage, and also be the agents of the ship in New York.

" The libél’ was filed in Oetober, 1882, to recover a balance due to
Brett, Son & Co. for'various ‘advances and payments on account of
the ship from February 24 to May 31, 1882; and a supplementary
libel was afterwards filed for additional charges dnd payments.

During several years after the bark was finished, Williams was in
chiarge of her navigation as master and as owner of five-eighths,

‘Brett; Son & Co. being hér general agents in New York. Prior to the

charges for-which the libel is brought, however, Williams had left the
vessel, and was succeeded by the first mate, Smith, as master, who
is not a part owner; and the businessof the bark remained under the
management of Brett, Son & Co., as before. .. So far asappears from
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‘he evidence, the bark seems to' Have wun ifrdm'vNew3York« fo va-
rious ports and back, antl the:entire-business management, iprocur-

ing charters, attending to:her outfit; vepairs, paymentsof bills,'and
the colleetion of freights, seems to have been wholly it the havdsrof’
Brett, Son & Co.. The owners of the'other thres-eighths, who tppear:
as claimants of the:vessel, received their share ‘of ‘dividends’from:
Brett, Son & Co. as profits were made, while. the"};‘ropoftion'due to:
Williams, as owner of the- 1ema1n1ng ﬁve exghths was apphed on’ the’

mortgage debt. - TR

- Upon the hearmg ‘before the commlssloner, some proof ‘in rega,rd'v
to various items having beeh given, the correetness of the libelaht’s-

charges and credits ‘wers admitted by the claimants, reserving’ only
the question whether they constituted a maritine lien whu'h could ba:

enforced in rem against the vessel, f doee ol

~1f the sxtuatmn of Brett, Son & Co., and their relatlon to the ghip:
and her ownets, were merely that of) general ‘agents; or ship’s hus-

band, making the advances here'dgught to be recovered merely in the

ordinary course of their duties a8 such, I should be compelledtb hold,

upon the authorities, that they have nolién upon the ship therefor,

although the owners would be personally liable to them for their sev--

éral shares. In such cases the agent, or ship’shusband, is pﬁéﬂumed :

to-act upon the personal responmblhty of the owners only ‘He rep-
resents them in advaneing m(meys or in paying cha.rgés Hisd det is
their act, and; ordinatily, must be presumed -to. be désigned ‘to" dis-
charge the ship from burdens, not to charge her, or to retain Hers'
upon her, throughi any présnmed equitable assignment or subrogation.
The Larch, 2 Curt. 427; The Sarah J. Weed, 2 Liow. 555,°562: The'
Tangier, 2 Low. 7. But in:this case the agency of the vessel: was:
evidently attendant upon the mortgage, and designed as a farther
security for the payment: of the money advanced. -~ When- Capt.
Williams left the vessel, no considerable part of the mortgagé had
been paid, and from that time, at lenst, Brett, Son & €Co. had exclu-
sive management of the business df the shlp for the purpose of work-
ing off the mortgage debt. " =1 - 28 SN :
Under such circumstances, it’ seems to me that if ‘cannot be pres
sumed that the advances and payments made by Brett, Souw & Co., in
the business of the ship, were made upon ‘the personal eredit of ‘the
owner. On the contrary, they were charges and payments necessarily
made by Brett, Son & Co. in their endeavor to realize something to
the credit of their mortgage on five-eighths of the vessel, and, in my
judgment should be deemed to be mude unon the credit of the ves-
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sel. This, it seems to me, would be clearly so, as respects Williams, -
owner of the five-eighths, and as respects the three-eighths owned
by the claimants. I think the same inference should be drawn
from the fact that the claimants clearly acquiesced in the manage-
ment of the vessel by Brett, Son & Co., and must have known the
circumstandges, their situation as mortgagees, and the object of the
management of the ship by them. As all these payments and ad-
vances were made with the claimants’ knowledge and acquiescence,
they would be, clearly, personally liable to Brett, Son & Co. for their
shares of ‘thesenecessary payments and disburgements. To them it
does not appear to have been of any practical account whether the
advances, as respects. the three-eighths, are considered to have been
made apon. the credit of the vesgel or upon their own personal credit..
The former was clearly the case as to, the five-aigliths, and from that,.
I think, asimilar intention sbould: be inferred as to the thres-eighths.

All the-evidenoce points to the ¢redit of the vessel and the recovery
of the mortgage debt as the grounds of all the advances and pay-
ments by Brett, Son & Co.; and such, I think, must, in this case, be
congidered as.the understanding of all the parties. Liens arising in
the course of the business of the ship.in favor of other persons would.
have priority over the mortgage lien, and in paying the amounts of
such prior liens for the protection of: their mortgage interest, Brett,
Son & Co. should be deemed equitably subrogated thereto, The Ca-
bot, Abb. Adm. 150; The. Tangwr, 2 Low. 7; The Sarah J. Weed,
Id. 562.

For thege reasons I think the present case should be held to bean
exception to the ordinary rule as respects a ship’s husband or general
agent, and that the claim of a maritime lien by Brett, Son & Co.
should be sustained for such necessary charges and payments for

" supplies-or other necessgaries furnished in the business of the ship as

would have constituted liens if furnished by other persons, as being
made in this case upon the credit of the vessel, and upon an equi-
table subrogation to the liens paid. Their own commissions, how-
ever, on the charter procured by them, should not be allowed as a
maritime lien, nor commissions on their own advances, amounting
together to $243.90. With this deduction the report should be con-
firmed, and a decree entered accordingly for the libelant, with costs.
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WeLLs and others ». OpEcon Ry. & N. Co.

Saue ». OreEcoxn & C. Ry. Co.
(01'/rcu£t Court, D. Oregon. March 19, 1883.)

L Excmpmons FOR IMPERTINENCE. ‘ :

Exceptlons to a bill for impertinerce will not ve atlowed, unless it is clear
that the matter excepted to cannot be material to the plaintiffs’ casé ;’ and mat-
ters which may be so material are not necessarily impertinent because tliey are
such as the court may judicially take notice of ; nor is it necessarily imperti-
_nent in a bill for an injunction to refer to recent adjudlcauons of. the questlon

- involved, in similar cases in other courts.. : :

2. Act OF INCORPORATION—CHANGE oF CORPORATE NAME.

By an act of the legislature of Colorade of :Febyuary 5, 1866,\ce1tam persons
.were mcorporated 88 the « Holladay Overland’ Mail & Express. Company "

with the privilege and power of changing its"name by an ¢ order” of-its
directors ¢ approved "’ by the stockholders; and the bill alleges that: the stdck«
holders, in pursuance of ‘said act, duly changed the name of the corporation to
“ Wells, Fargo & Co.,” which change was afterwards approved by the leglsla-
ture by the act of Jauuary 26,1872, Held, (1) that until the cdntrary appears,
it should be presumed that the final action of the stockholders was had in pur-
suance of the order of the directors ;. (2) that the essential act in the proceed-

_ing was the vote of the stockholders, to which the order of the board was
only preliminary, and therefore that portion of the act providing for such or-
der ought to be considered merely directory; and (3) ‘semble, that tlié act of
1872, approving the change, is not in- conflict with section 1889 of the Revised
Statutes, forblddlpg the legislature of Colorado from:granting ** private clhar«
ters or especial privileges.”
3. ExrrEss FACILITIES. ) :

This term is probably a sufficient description of the accommodation or service
which a railway or other transportation company 18 expected and may be re-
quired to furnish a person or corporation engaged in the express business,

4, ExprEss BusiNEss,

' This business has come to be a re'-oo'nued branch of the carrying trade, of
which the court will take notice ; and a railway or other corporation created
by the state to serve the public as'a common carrier, is bound to furnish the
usual and proper facilities to persons engaged in such business, who are so far
the agents, bailees, and representatives of the public.

5. Drcsions or THE UNiTeEDp BraTEs Cizcurr CoURTs,

The circuit courts of the United States are co-ordinate tribunals, constituting

a single system, and the decisions of one of them, deliberately made, ought usu-
ally to be regarded as decisive of the question involved, until otherwise deter-
mined by the supreme court,

6. CoMPENSATION OF A RATLWAY CORPORATION, .

Bection 36 of.the incorporation act, (Or. Laws, 532,) which declares a rail-
way corporation formed thereunder to be & common carrier, and empowers it
¢ to collect and receive such tolis or freights for transportation of persons or
property thereon as it may prescribe,”’ authorizes such corporation to take rea-
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