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Jupson, Assignee ». THE Courier Co.
(Oireuit Court, 8. D, New York. February 21, 1883.)

1. BANERUPTCY~~FRAUDULENT TRANSFER—PRIMA FACIE EVIDENCE oF.

Where a transfer of property is made outside of the usual course of one’s
business, by one who is insolvent and who is known to be so by the parties to
whom he transfers, and with whom he has confidential business relations, it
will be considered as prima facie evidence against the parties to the transfer
that a fraud upon the bankrupt act was intended, and the facta and circum-
stances surrounding such transfer impose upon the party to whom the transfer is
made, the active duty of inquiring into the debtor’s financial situation, and the
number of his creditors, '

2. BAME—NoON-J OINDER,
All the parties to a transfer, such as the above, are necessary parties to an
action brought to invalidate the transfer, without whose presence the court
could not proceed to a decree.

In Bankruptey.

E. H. Benn, for appellant.

Hamilton Cole, for respondent.

Warnacg, J.  This is an appeal from g decree of the United States
distriet court for the southern district of New York, dismissing the
bill.

The complainant is the assignee of one Queen in bankruptey, and
seeks by the bill to set aside a transfer of certain menagerie property
alleged to have been made to the defendant by the bankrupt and
others within four months of the filing of a petition in bankruptey by
the bankrupt. The allegations of the bill are that on the third day .
of November, 1877, the bankrupt, being then insolvent and in con-
templation of insolvency, executed a bill of sale of the property for
the purpose of paying or securing an indebtedness to the defendant;
that shortly prior thereto, and on the twenty-seventh day of October,
1877, the defendant and certain other creditors entered into a tripar-
tite agreement in reference to said property, in which one Dinegar
was the party of the first part, the defendant was the party of the
second part, and Calvin and Cole, in behalf of themselves and certain
other creditors of the bankrupt, were parties of the third part, whereby
it was agreed that the title to the menagerie should vest in the de-
fendant, divested of all liens held thereon by the other parties to the
agreement, reserving to Dinegar the right to purchase the property
at any time within 90 days, and providing that upon his failing to
do so the defendant should sell the property and apply the proceeds
to the payment of the debts of the several parties; that on the third
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day of November, 1877, the bankrupt consented and agreed to all
the terms of said tripartite agreement. The bill further alleges that
neither Dinegar nor Calvin and Cole had any valid title to or lien
upon the property, but that their title and liens were fraudulent and
void as to the ereditors of the bankrupt, and were known so to be to
all the parties to said tripartite agreement; that the said tripartite
agreement was void as against the ereditors of the bankrupt, and was
executed and assented to by the bankrupt when he was insolvent, and
when all the parties thereto knew him to be insolvent and in con-
templation of bankruptey and insolvency, and the same was executed
and accepted with the intent of giving the beneficiaries a fraudulent
preference over all other creditors of the bankrupt; all of which facts.
were known to the parties and to the bankrupt when the same was
executed. After alleging that the defendant took possession of the
property under such transfer, and the filing by the bankrupt within
four months of his petition in involuntary bankruptey, the bill prays
that the transferand the tripartite agreement be set aside, all the stipu- .
lations thereof and all the title and interest of all the parties in the
property be adjudged fraudulent and void, and the defendant adjudged
to transfer the property to the complainant or pay the value of the
same. _

None of the parties to the tripartite agreement, except the defend-
ant, have been made parties to the suit, and the bill does not con-
tain any allegations for the purpose of excusing their non-joinder.

The proofs show that at the time the tripartite agreement was
made Dinegar claimed to be the owner of the property by virtue of
a bill of sale thereof executed by the bankrupt to one Howe, on the
ninth day of October, 1877, and a transfer from Howe to Dinegar.
The consideration of this bill of sale was $35,000, of which $25,000
was an antecedent indebtedness owing by the bankrupt to Howe.
At the time of its execution, Howe and the bankrupt entered into a
collateral agreement by which the latter was to be permitted to re-
purchase the property upon the payment of $35,000, at any time
within 30 days, and was to be permitted to have possession of the
property so long as Howe should so elect.

The proofs also show that, at the time the tripartite agreement
was made, Calvin and Cole, the parties of the third part in the agree-
ment, had a chattel mortgage upon the property, executed to them
by the bankrupt on the fifteenth day of October, 1877, to secure an
indebtedness, owing to them and several other creditors by the bank-
rupt, of $13,145. This mortgage was conditioned to be void upon
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the payment of that sum within 60 days, and provided that the bank-
rupt should be permitted to retain possession of the property in the
mean time, unless the mortgagees should deem themselves unsafe or
unless the property should be taken on attachment or execution
against the mortgagor.

The bankrupt was indebted to the defenda.nt in about the sum of
$18,000 upon a running account for printing, and immediately after
the execution of the chattel mortgage to Calvin and Cole he notified
the president of the defendant, in substance, that he had been com-
pelled to give this mortgage, but he had 60 days in which to pay it
and would be able to do 8o, and agking the defendant not-to take any
hostile action.  The president of the defendant, however, proceeded
to St. Louis, where the menagerie then was, brought suit against the
bankrupt, and attached the property. In this position of affairs the
tripartite agreement was entered into, all the parties apparently
deeming it for their interest to waive their respective rights to the
property ag against each other, and influenced in ‘part, probably, by
the consideration that a large expense in maintaining the property
“would have to be incurred, and the defendant was willing to advance
the necessary funds. Upon the execution of the agreement: the
defendant took possession of the property. The value of the" prop-
erty at that time was about $30,000.

The decree of the district court dismissing the bill;as appears from
the opinion of the district judge, was reached upon the theory that
the proofs did not warrant the conclusion that the defendant knew
that the transfer was made in fraud of the provisions of the bankrupt
act, because it was not chargeable with knowledge that there were
any creditors of the bankrupt except those who were parties to the
tripartite agreement. This conclusion cannot be accepted as satis-
factory. Without amplification, it must be determined that inasmuch
as the transfers made by the bankrupt were not made in the usual
and ordinary course of hig business, they were prima facie evidence
that a fraud upon the bankrupt act was intended; and the facts and
circamstances imposed upon the president of the defendant the active
duty of inquiring into the debtor’s financial situation. He knew that
all the available property of the debtor was included in these trans-
fers. He knew that the debts of the creditors present largely ex-
ceeded in amount the value of the debtot’s property. He knew that
all the creditors present occupied intimate or confidential relations
with the debtor. If he had made reasonable inquiries and been
informed that the posture of affairs was attributable only to the efforts
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of rival creditors to obtain precedence as between themselves, and
that there were no other creditors, a different case would be presented.
Not having done so, the defendant is chargeable with knowledge of
what its president might have ascertained. :

There is, however, a fatal difficulty in the way of any decree for
the complainant which does not seem to have been suggested in the
district court, Dinegar, Calvin, and Cole, are indispensable parties
to the controversy, without whose presence the court could not pro-
ceed to a decres. They were not only parties to the tripartite agree-
ment, which i8 now assailed as fraudulent, and under which the de-
fendant acquired the title now sought to be invalidated, but they
claimed rights in the property in hostility to the bankrupt, and which
authorized them to transfer the property to the defendant independ-
ently of any co-operation of the bankrupt. Assuming the tripartite
agreement to be void as to the complainant because in contravention
of the bankrupt act, it was good as hetween the defendant and Dine-
gar, Calvin, and Cole; and if they had title to the property the de-
fendant acquired it, and the complainant has no interest in ift. If
they had valid liens upon it, the defendant acquired those liens, and
should be permitted to retain them. As they are not parties, the
validity of their title or liens, as between themselves and the defend-
ant, cannot be finally determined. If it should be adjudged that their
titles or liens were void as to the complainant, they would not be con-
cluded, and could still insist, as to the defendant, that the transfer was
valid, and that defendant must account for the proceeds of the prop-
erty according to the tripartite agreement. Assuming that their
rights would not be affected by a decree, it would deliver over the
rights of the defendant and the question of its liability to these par-
ties to a new and independent litigation. The tripartite agreement
constifuted the property transferred by it a trust fund for the benefif
of all the parties to it. The bill seeks to reach this fund and ap-
propriate it to the complainant without giving those who created the
fund and are its equitable owners an opportunity to defend their in-
terests. If this bill were framed to reach only the interest of the
bankrupt, that interest could only be ascertained by ascertaining the
interests of Dinegar, Calvin, and Cole, and as a decree would not
bind them, the defendant would be turned over to a fresh controversy
with them, in which a different determination might result.

In any aspect of the controversy, Dinegar, Calvin, and Cole have
such an interest in the subject-matter that a decree could not be
made without affeeting their interests, or leaving the controversy in
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such a condition' that complete ‘and final justice to the defendant
will not have been done. Story, Eq. PL. § 83; Shields v. Barrow, 17
How. 130; Coiron v. Millaudon, 19 How. 118; Barney v. Baltimore
City, 6 Wall. 280; Ribon v. Railroad Companies, 16 Wall. 446 ; Gray
v. Schenck, 4 N. Y.'460; Vanderpool v. Van Valkenburgh, 6 N. Y. 190.

The' decree is reversed, without costs to either party, and the cage
remanded to the district court with directions to enter ‘an ordér re-
quiring the complainant to bring in the necessary parties defendant
by amendment of the bill and proper process within a time to be lim-
ited; and, if such parties are brought in, to take such further procéed-
ings in the cause as may be proper, but in default thereof to dlsmlss
the bill. »

MoCoNNocHIN and'others v. Kerr 3and others.
(Gircuit Gourt, 8. D, New York, February, 1683.)

SALVAGE—-CO-SALVORS
The receipt by the owner and captain of a vessel of the whole compensatlon
awarded as-salvage-would necessarily import its receipt for the benetit of alj
other co-salvors interested in the same service, and so exonerate the owners -
of the vessel, to which the service was rendered, from any liability to.others of
the savxng créw, )

In Admiralty.
! On July 14,1880, about 2 o clock A. u., the iron steam-ship Po-
‘mona, while on a voyage from New York to! Montego bay, was
attracted by signals from the iron steam-ship Colon, which was lying
nearly in her course, and bore towards her. As she approached she
-was met ‘by a small boat from the Colon, bearing a request from:the
latter’s captain for an interview. The Pomona’s captain thereupon
went aboard the Colon, and was informed by the latter’s captain that
he wished to be towed to Fortuna island to repair his machinery.
The after crank-pin of the shaft of the Colon’s engine was broken,
and the columns above the engine; the forward crank-shaft bent; and
the condenser and low-pressure cylinder were cracked. - The high-
pressure engine could have been repaired without outside assistance
in about seven days, but the low-pressure engine could not have been
at all. The Colon was provided with a full set of sails, and with
favorable winds, could have made anchor. She was in the track of
vessels going through Crooked Island passage and could have made
. v.15,n0.7—35




