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1. LICENSE-PEDDLERS-STATE LAw UNCONSTITUTIONAL.
A state statute requiring all persons engaged in.peddling to procure a license

for the privilege of sellingthllir goods within the state, and
against goods, wares, and merchandise manufactured without the state, and
which further provides that no person shall be licensed as a peddler' 'who has
not resided in the state one year .next preceding his application for a'license,
thereby discrimiMting against is. in violatiQn c:>f t1,J.at clauscQf
the constitution of the United States which gives to congress tile,power to !eg-
ulate commerce among the several Fltates, and of that clause which secures to
citizens of each state all the privileges and immunities of citizens in the'several
states.

2. STATUTORY OFFENSE-EFFECT OF UNCONSTITUTIONAL PROVISION.
Where, by a state law, peddling without a license ismade an offense, and non-

residents are expressly prohibited from obtaining a license, the pari. discrimi-
nating against non-residents cannot be taken away and leave enough to render:a
non-resident guilty, or support a prosecution and conviction for the odens!,.

On Habeas Corpus.
S. C. Shurtleff, for relator.
Joseph A. Wing, for the State.
WREELER, J. The Revised Laws of the state of Vermont define who

shall be deemed a peddler, and provide that "no person shall be deemed
a. peddler by reason of selling artioles of goods, wares, or merohan-
dise, which are the manufacture of the state, ex.cept plated or gilded
wares, jewelry, clocks, and watches;" that no person shall he licensed
as a peddlerwho has not resided in the stateone yelltr next preceding the
,application for a license; what the license fees shall be; and that a per-
son who becomes a peddler without a license in force shall forfeit not
more than $300, nor less than $50. Revised Laws, §§ 3951, 3952,
3954, 3955. The relator is a citizen of Massachusetts, and has not re-
sided in this state, and is prosecuted for becoming a peddler by selling
plated wares, jewelry, and watches, manufactures of Massaohusetts,
without a license, and is restrained of his liberty under those proceed-
ings. The only question made upon the hearing is whether these stat-
utes of the st.ate are sufficiently oonstitutional and valid to support
such proceedings. The constitution of the United States provides that
"the congress shall have power" "to regulate commeroe" "among the
several states," and that "the citizens of each state shall be entitled
to all privileges and immunities of citizens in the several states."
Article 1,§ 8; art. 4, § 2.
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The natural state of mankind is that of freedom to trade with one
another,whether in the same ordifferent communities; and as congress,
which alone, under the constitution, has the power to change this free-
dom of trade among the states, has not done so, the freedom still exists.
The Passenger Cases, 7 How. 283; Ward v. Maryland, 12 Wall. 418.
This would require that the commodities of one state should be sold
in another as freely as the commodities of the other. Welton v. Mis-
souri, 91 U. S. 275; Webber v. Virginia, 103 U. S. 344. These stat-
utes discriminate against the sale of the manufactures of other states,
except plated or wares, jewelry, clocks, and watches, and as to
the sale of such manufactures not excepted could not be upheld;
but as to those which are excepted, the manufactures of other states
are left upon the same footing as the manufactures of this. The re-
lator is prosecuted for selling excepted articles only, and there is no
discrimination against that. This part of the statutes might be sep-
arated from the part which does discriminate against the origin of
goods, and be upheld, although the rest could not be, if there was
no discrimination against the citizenship of the relator. But as to
that. these statutes, if upheld, would effectually exclude him from
that class of trade, which would come within the definition of ped-
dling, as made by the statute, withiu tl;lis state. The residents of the
state would have the privilege of peddling within the state by paying
the required license fee. The relator, not being a resident, would be
prohibited from obtaining a. license, and from peddling anything but
manufactures of the state other than plated or gilded wares, jewelry,
clocks, and watches, without a license. He would be wholly out off
from selling the articles he was selling in this state. The citizens of
the state have the privilege of peddling those articles by obtaining q,
license therefor. He could not have that privilege, anu would be de-
nied the privilege in this state of a oitizen of this state, although he
is a citizen of another state. This is a privilege within the meaning
of this clause of the constitution. Ward v. Maryland, 12 Wall. 418.
The only material difference between this case and that of Wardv.

Maryland is, that there the discrimination consisted only in an in-
crease of license fees for persons not residents of Maryland, and
the prohibition of selling without a license extended only to the city
of Baltimore; while here the prohibition is absolute to non-residents
as to the whole state. In that case Mr. Justice CLIFFORD, in deliver-
ing the opinion of the court, said that, "inasmuch as the constitution
provides that the citizens of each state shall be entitled to all the
privileges .and immunities of citizens in the several states, it follows
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that the defendant might lawfully sell, or offer or foraale,
within the district described in the indictment, any goods which the
permanent residents of the state might sell, or offer or expose for
sale, in that district withQut being subjected to any higher tax or ex-
cise than that exacted by law of such permanent residents." Accord·
ing to these principles the relatoris protected by this provision of the.
constitution of the United States from prosecution for the
privilege of peddling within the state, as the citizens of the state
might exercise it.
The relator is not prosecuted for peddling within the state when

not a resident, but for peddling within the state without a license;
and as a resident of the state so peddling like wares would be liable
to similar prosecution, it is argued that there is no discrimination
against his citizenship by this prosecution, and that to the extent
of upholding the prosecution the statute is constitutional and valid,
although beyond that it may not be; that he could not be prosecuted
for selling without a license if he -had a license, and that to avoid
such a prosecution he should pay for and pbtain a license as a resi-
dent of the state would. This argument would be better fonnded if
there was any mode provided by which he conld obtain such a license.
But not only is no such mode provided, but, further, his obtaining one
is expressly prohibited. It is said that it is this prohibition which
makes the discrimination, and that the prohibition only is not con-
stitutional. The offense is peddling without a license. Without the
'provisions requiring a license there could be no wrongful lack of
a license, and no offense resting in the want of one. These pro-
visions exclude non-residents, and there can be no wrongful lack of
a license as to them. These provisions all stand together to make
up the offense, and the part discriminating against the relator can-
not be taken away, and leave enough to make him guilty of the
offense prosecuted for. The statute says to him that he shall not
peddle without a license, and shall not have a license. This is
equivalent to saying to him that he shall not peddle at. all. It is
not even claimed on behalf of the state that such a direct provision
could bl;l upheld.
In Ward v. Maryland, the respondent was prosecuted for selling

without a license. The discrimination consisted in requiring a larger
license fee of non-residents. If only that part of the statute requiring
the larget license fee has been held unconstitutional, he would have
been left to obtain a license on the same terms as residents, and

v.I5,no.7-3,3
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been guilty for selling without SO' obtaining one: Still, no attempt
was made to so 'divide the statute and uphold apart of it. After
taking out the void part there was not enough left to support the pros-
ecution, and the conviotion was held bad. There is no view of the case
in which this prosecution, in view or the provisions of the constitution
of the United States" can be upheld, consequently the relator is re-
strained of his liberty contrary /to ' the constitution of the United

and is entitled to be discharged by this court.
Belator discharged.

STATE POWER TO REGULATE TRADE. A state may regulate its own in-
ternal commerce,(a) and' may regulate the person and thing within its own ju-
risdiction, notwithstanding the regulation may have a bearing on commerce.(b)
The power to tax business, orpersons within the state is
an essential attribute ofsovereignty,(c) alld is not affected by the provisions
of the federal constitution,(d) nor'repugp.ant thereto.(e) When this power is
exercised for revenue plJrposes itls 'a tiLx, but when for regulation purposes
it is not Ii. tax ;(/) and the authorityot the,state to regulate business and priv-
ileges may:be exercised !tinder its police"powers.(.q) The constitution has not
deprived the legislature of the pO'Yerofdividing the objects of taxation into
cl.l.....'les; it merely requires that the burden shall be equal upon all included in
the same class.(h)
AUTHORITY OF MUNICIPAL CORPORATIONS. A municipal corporation has

no inherent power to tax,(i) but the legiSlature may confer on municipal cor-
porations the power to tax employments as well as property;(j) on persons
carrying on a particular vocation or tratllc ;(k) or it may restrict its power'of
taxation.(l) This power may be extended over all persons plying the vocation
within the corporate limits, whether they reside there or not.(m) A license
tax imposed on a wagon of au outside resident coming into and going out of
the city is void,(n) but it is subject to ,tbe limitations implied in the commer-

(4) Wilson v. Kansas O. & st. J. R. 00. 60 Mo.
184, Wheeling Bridge Oase, 18 How. 432, The
Daniel BaJJ. 10 WaJJ. 657; The MonteJJo. 11 Wall.
411; Pelk v. Chicago, etc., Co. 94U. S. 164; Pensa-
cola T. Co. v. Western U. T. Co. 96 U. S. I, New
Bedford Bridge Case, 1 Wood. Peoplev.
Platt. 17 Johns. 195; Scott v. Willson, 3 N. H. 321;
Canal Com'rs v. People, 6 Wend. 448; People v.
Rensselaer &S. R. Co. 15 Wend. 113.
(b) Passenger Cases, 7 How. 648; Sherlock V.

Alling, 93 U. S. 99: St. Louis t. McCoy. IS Mo.
238j LewIs v. Bofllnger, 19 Mo. 13; Wilson v.
Kansas C., St. J. & C. B. R. R. 60 Mo. 198 j Will.
lams v. Bank of Michigan, 7 Wend. &39.
(c) .Ex parte Robinson, 12 26; Dner v.

SmaJJ, 17 How. Pl'. 201.
(d) Railroad Co. v. Peniston, 18 WaJJ. Z7.
(c) Howe Mach. Co. v. Cage, 9 Baxt. 518.
(f) New York v. Second Avenue R. Co. 32 N.

Y. 261; Louisville City R. Co. v. Lonf5vi:le, 4
Bush, 478;'
(,.) Ex parte Mar.haJJ, 64 Ala. 266.
(h) State v. Ogden, 10 La. Ann. 402; State v.

Lathrop, Id.j New Orleans v. KaUfman, 29 La.
Ann. 283.
(I) Vance v. Little Rock, 30 Ark. 435; Matt. ot

Second Avenue. elc., Church, (6 N. Y. 395.
(J) Fretwell v. Troy, 18 Kans. 27,1; Ex parte

City Council of Montgomery, 64 Ala. 463; Gll-
man v. Sheboygan. 2 Black, 510; Lonte v.
Allegheny Co. 10 Piltsb, L. J. 2U.
(1c) Durach's App. 62 Pa. St. 491. See Hodg'

son v. New Orleans, 21 La. Ann. 301.
(1) Goodale v. FenneJJ, 27 Ohio St. 426.
(m) Com'rs of Edenton v. Capehart, 71 N. C.

156.
(n) Charles v. Nolle, 61 Mo. 122.



ciaI clause of the federalconstitution.(o) Giving a license by.'a municipaY
corporu.tion for a fee is not a regulation of commerce.(p):
A municipal corporation can impose no tax on any occupation' unless au-

thorized so to do by its charter.(q) . The limitation in a charter,'tothepower
to tax real and personal property, does not affect the right to tax· business
and exact a fee for the privilegej(r) and clauses in a charter, requiring the
rates of license to be proportionate to the business, only require'that the sum
exacted from each person shall be fixed by the amount of his bUlliiless.(s}
When the power to license occupations is given, it involves the determination r

of the extent or duration and the sum to be paid, and it must be exercised
elusively by the common council j(t) its power should be exercised only for
public objects in which the people of the municipality have a general inter·'
est.(u) Courts will not review municipal discretion in imposing license fees
where it has not been abused.('O) As a general rule, a municipal corporation
cannot delegate its power to regulate any business or callingj(w) and, in the
exercise of its power, it cannot unreasonably restrict trade.(x) An ordinance
requiring a heavy license fee is a legitimate means of taxation, and is valid
unless the fee charged is unreasonable.(y) The fee for a license regulating
occupations or business should be limited to the necessary expense of the reg-
ulation.(z) A city may exact a fixed sum for the privilege of doing business,
such license not being a tax on property.(a) 'Under the authority to require.
a license. a municipal corporation may tax the business of such as have 811-;
ready obtained a state liceuse.(b) Auctioneers are commonly taxed a specific
sum, or a sum measured by the amount of, their sales;(c) and a general
thority to levy taxes on taxable property supports a tax on the gross sales and'
commissions receivedj(d) and such tax is an occupation or privilege tax.(e)
Such a tax is not unconstitutional unles.s expressly prohibited j(f) but a pro-
vision of a town charter authorizing a tax of 5 per cent. upon all sales maqe
by auctioneers, except such as are made by citizens of the town or county who
are bona fide owners of the property sold, discriminates against citizens of
other states and is unconstitutional.(g) Where an incorporated town has
power to regulate and license auction sales, etc., it may authorize the mayor
to fix the amount of the license within a specified sum.(h) An auctioneer in
a city is not an itinerant trader.(i) The sureties on an auctioneer's bond are

•

(0) Goodale v. Fennell, 21 Ob1o St. 426.
(P) ChUvers v.People, 11 Mich. 43.
(q) Mayor of Plaquemine v. Roth, 29 La. Ann.

261.
(r) Johnston v. Macon, 62 Ga. 645.
(.) Ex parle Hnrl.49 Cal. 557.
(t) Darling v. St. Paul, 19 Minn. 359.
(u) Loan Ass'n v. Topeka, 20 Wall. 61>5.
(ll) Van Baalen v. People. 40 Mich. 268.
(tl') East St. Louis v. Wehring, 60 111. 28. See

Kip v. Patterson, 26 N. J. Law, 29S.
(x) Hayes v. Appleton, 24 Wis. 642.
(y) Kitson V. Ann Arhor, 26 Mich. 325.
(z) St. Louis v. Boatmen's Co. 47 Mo. 150.
(a) Home Ins. Co. v. Angusta, 60 Ga. 643; Wal-

cot v. People, 11 Mich. 6tl; Kitson v. Mayor, 26
Mich. 325: Gilkerson v. Jnstlces, 13 Grat. 571;
Slaughter v. Com. 13 Grat. 167. auld v. Rich.

mond, 26 Grat. 464; Carter v. Dow, 16 Wis. 2JS ;
Munlc!pallty v. Dubois. 10 La. 199; Bright v. Me.
CUllough, 27 Iud. 223.
(b) Wright V. Mayor or Atlanta, 51 Ga. 645.
(.) Moseley v. Tift, 4 Fla. 202; Padelford v.

Savannah, 14 Ga. 438; State v. Lee,3S Ala. 222.
(d) Pearce v. Augnsta, 37 Ga. 597.
(e) De Witt v. Hays,:.! Ca1.468; MO!l6leyv.Tift,

4 Fla. 202; State V. Stephens, 4 Tex. I:l7; State v.
Bock,9 fex. 309; Nathan v. Louls;ana,S How. 80.
(/) Washi ngton v. State, 13 Ark, 752 ; Stran Iv.

Gordon, 27 Ark. 625; Mabry v. Tarver. 1 Humph.
94; Lewellen v. Lockhart. 21 GrRt. 110.
(g) Joyce v. Woods, 78 Ky. 306.
(h) Decorah v. Dunstnn, 38 Iowa, 96, dis tln-

gnlshlng6 N. Y. 92; I'; Wtlent. 40; 50 111. 28.
(1) Gould v. Mayor of Atlanta, 55 Ga. 61d.
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liable for a failure ot tbe principal to renew tbe license wilen it expires.{j)
Tbe lessee of a stall in a market-house who furnishes meals to the public does
not keep an "eating-bouse" within tbe meaning of the revenue act.(k) A
butcher is not a dealer, within the North Carolina law, prOViding for licensing
occupations.(l) In Georgia a license tax may be exacted from vendors of
fresh meat in a market.(m) In Tennessee butchers must take out a license
to sell meats by retail, but a failure to do so is not a misdemeanor.(n) In
Virginia a city butcher who goes into the country and buys cattle, etc" butchers
them and sells the meat at his own stall, must take out a license.(o) A char-
ter giving the right to license, tax, or regulate hackney coaches, carriages, etc.,
does not authorize or grant the exclusive right to one person.(p) An ordi-
nance exacting a license from street-car owners is valid.(q) A city ordinance
requiring measurement of coals to be made by an inspector is not in violation
of the constitution, although it allows a fee to be paid therefor.(r) A party
who has a grant by city ordinance of the right to supply water to the city for
20 years cannot be required to pay for a license to mwry on the business.(s} A
city ordinance prohibiting negroes from keeping a cook shop is not in conflict
with the Virginia act of assembly providing that such shops should be licensed
and taxed.(t)
EQUALITY AND UNIFORMITY. The provisions of the constitution as to

equality and uniformity apply to property alone, and not to taxation on priv-
Heges or occupations.(u) Where a license is required as a condition preced-
ent to the pursuit of an occupation, Bnd not with reference to revenue, the
provisions of the constitution as to equality and uniformity in taxation do
not apply.(v) The constitutional requirement that taxation shall be uniform
does not apply to license taxes ;(w) and so especially when the license re-
quired is imposed with reference to the purposes of police.(x) The provis-
ions of the state constitution as to equality and uniformity do not apply to
counties, cities, or villages.(y) They do not prevent municipal corpol'ations
from imposing taxes on orie class of business anti not on another.{z) Where
the state constitution authorized the legislature to'tax speCified business

(i) Com. v. Daly, 9 Phlla. 67.
(k) state v. Hall, 73 N. C. 252•.
(I) State v. Yearby, 82 N. C. 661.
(m) Davis v. CIty of Macon, 64 Ga. 128. See

Ash v. People, 11 Mich. 347.
(n) State v. Manz, 6 Cold. 657
(0) Shedd V. Com. 19 Gl'IIt. 813.
(1') Logan v. Payne, 43 Iowa, 624.
(g) Allerton v. Ohical(o, 9 BisB. 552.
(r) City Councll v. Rogers, 2McCord, 495; State

v. Stokes, 14 Wend. 87. Sell Collfns v, LOUisville,
2 B. Mon. 134.
(B) Stein v. Mayor of Mohlle, 49 Ala. 362, fol.

10wln!!: 32 N. Y.261. See, as to gas.light campa.
nies, Cincinnati G. L. 00. v. State,lS Ohio St. :143.
(t) Mayo v. Jones, 12 Gr,.t. 17.
(u) People V. Ooleman, 4 Cal. 46; Bohler v.

Schneider, 42 Ga. 195; Home Ins. Co. v, AUl(usta,
60 Ga. 630; Sla ughter's Oase, 13 GrRt. 767; Eyre
v. Jacob. 14 Grat. 422; Adamsv. Somerville, 2
Head,363; Aulanier v. Governor, 1 Tex. 665;

Texas B. & 1. Ins. Co. v. State, 42 Tex. 636; Wig.
gins Ferry Co. v. East St. Louis, 102 Ill. 560;
Walker v. Springfield, 94 Ill. 364; SI. LomB v.
Green, 7 Mo. App. 46S; Ex parte Robinson, 12
Nev. 263; Gatlin v. Tarboro, 78 N. O. 119; Boyle
V. Girardey, 28 La. Ann. 717; Wnlters v. DUke, 31
La. Ann. 663; Weslern U. T. 00. v. Mayer, 28
Ohio St. 637; Glascow v. Rouse,42 Ohio St. 479.
See Young v. Town of Henuer.on, 76 N. 0.4211.
(l» Audioon v. Saulnier, 19 Cal. 82; Thomas-

son v. State, 15 Ind. 449; Id. 419; New Orleans v.
Turpin, 13 La. Ann. 56; Baker v. Oincinnati, 11
Ohio St. 534.
(w) Ottawa Co. v. Nelson, 19 Kan. 234; and

see Francis v. Atchison, etc., R. Co. 19 Kan. ,103.
(x) Addison v. Sanlnier, 19 CaL82; Thomasson

v. State, 15 Ind. 449; New Orleans v. Tnrpill, 13
La. Ann. 66; Baker v. Otnclnnati, 11 Ohio St 534.
'(y) Douglass v. Town of HarriSVille, 9 W. Va.

162.
(z) Outliff·v. Mayor of Albany, 60 Ga. 597. \.



IN BE WATSON. 517

classes, the power to tax was not limited to the classes named.(a) A tax on
business fixing different rates of taxation for difi'erentavocations is not in
conflict with the constitution.(b) To be uniform, taxation need not be uni-
versal. Certain occupations may be taxed, and others be exempted, but as
between the subjects of the same class there must be equality.(c) When im-
posed on business 01' occupation, it must be uniform on all business of that
kind. (d) So the duty imposed by statute on goods sold at public outcry by
licensed auctioneers is not in violation of the uniformity clause of the con-
stitution.(e) A tax upon evory keeper of a warehouse is valid, being on all
of a class ;(f) and on every keeper of a billiard table j(g) so of a tax on whore-
sale dealers in liquor.(h) A tax imposed on a keeper of gunpowder who keeps
more than 50 pounds on hand is illegal for want of uniformity, as others in
the same calling were
STATE AUTHORITY OVER CORPORATIONS. The legIslature has the same

right of control over corporations that it has over natural persons.(k) Cor-
porations of other states are not citizens, .. entitled to all the privileges and
immunities of citizens in the several states," within the meaning of the con-
stitution. They can exercise none of their powers or franchises within the
state except by comity, or under legislative consent.(l) A state has power to
impose on foreign corporations terms and conditions on which they may
transact business,(m) and it is not prohibited from taxing the franchise and
business of a corporation ;(n) and a grant to a foreign corporation to exercise
part of its franchise within the state, and laying a tax on it at the time of
the grant, does not preclude the right of further taxation.(o) A state statute
to regnlate and tax foreign insurance companies, banking, and ex-
chang-e corporations, cannot, under the provisions of the state constitution,
be construed as a provision in relation to auy foreign corporations other than
those expressed in its title.(p) An occupation tax imposed On a telegraph
company, which is graduated according to the business donedwholly within
the state and in part within the state, is free from the objection that it regu-
lates interstate commerce.(q) Under 8 state statute which imposes on a resi-
dent merchant a county tax, the agent of a. foreign seWing-machine corpora-
tion is liable for a county as well as a state tax.(1·) A license fee may be

(a) State v. County Com'rs, 4 Nev. 637; S. O.
19 ArneI'. Rep. 641.
(b) State v. Columbia, 6 Ricb. 1.
(c) State v. Pordras, 9 La. Ann. 165; New Or.

leans v. Fourcby, 3U La. Ann. 9111.
(li) Sacramento v. Crocker, 16 ·Cal. 119.
(0) Wintz v. Gerardy, 31 La. Ann. 381.
(f) Hodgson v. New Orleans, 21 La. Ann.lIOl.
(If) Merriam v. New Crleans, 11 La. Ann. 740.
(h) Straub v. Gordon, Zl Ark. 625.
(t) Parlsb v. Cocbran, 20 La. Aun. 373.
(Ie) Benson v. New York, 10 Barb. 223; Galena,

etc., R. Co. v. Loomis, 13 Ill. 648; Ohio, etc., R.
Co. v. McClelland, 25 Ill. 140; N. W. Fert. Co. v.
Hyde Park, 70 m. 634; New Albany, etc., H.'Oo.
v. Tilton. 12 Ind. 3; Gorman v. Pac. R. Co.:l6 Mo.
441; Burlington, etc., R. Co. v. State, 32 N. H.
215; Nelson v. Vermont, etc., R. Co. 26 Vt. 717;
Thorpe v. Burlington, etc., R. CO. 27 Vt. 140.

(I) West. U. Tel. Co. v. Mayer, 28 Ohio St, 539;
Bank of Augusta v. Earle, 13 Pet. 519; Lafayette
Ins. Co. v. }'rench, 18 How. 404; Panl v. Virginia,
8 Wall. 168; Ducat v. Chicago, 10 Wall. 410; Liv_
erpool Ins. Co. v. 101assachusetts, Id. 667; FIN
Dept. v. Noble, 3 g, D. Smlth,440; De Groot v
Van Duzen, 20 Wend. 390; Com. v. Milton, 12 B.
Mon. 212; Fire Dept. v. Helfenstein, 16 Wis. 136.
(m) West. U. Tel. Co. v. Mayer, 2, Ohio St. 533.
(n) Society for Say. v. Coite, 6 Wall. 594; Prov_

Ideut Inst. v. Massachusetts, 1<1. 611; Hamilton
Co. v. Massachusetts, Id. 632.
(0) E,·le R. Co. v. Pennsylvanla,21 Wall. 492.

See Walker v. Springfield, 94 Ill. 364; People v.
Naglee, 1 Cnl. 232; Home Ins. Co. v. Augusta, 93
U. S. 116.
(1') Singer Mannf'g Co. v. Graham. 8 Or. 17.
(q) We,t. U. Tel. CO. V. State, 55 Tex. 314.
(r) Webber v. Com. 33 Grat. 893.
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imposed on an English joint-stock association doing in the state, al-
though not a technical corporation by the English law.{s)
FOREIGN INSURANOE COMPANIES. A tax on premiums of a foreign cor-

poration is not unconstitutiona1.(t) So an act taxing the entire amount of
premiums received by an insurance company, whether within or without the
state, is not repugnant to the commercial clause of the federal constitu-
tion.(tt) In classifying the subjects of taxation, the legislature may place
foreign insurance companies in a class by themselves, as distinct from domes-
tic insurance companies, and the former may be taxed differently from the
latter.{v) The,Pennsylvania act imposing a tax of 3 per cent. on foreign insur-
ance companies is constitutional, although discriminating between foreign
and home companies.(w) A tax on gross premiums of insurance is a tax
upon the receipts of money or its representative in notes and bills, and not
on propert.y or any article of commerce; it touches only a fund in the treasury
of the company. (x) An act taxing every insurance company and every agent
of a foreign company, doing business in a particular city, was held void
where it did not include all in the state of the same, class.(y) The discretion
of city authorities in granting or refusing to license insurance companies will
not be interfered with ;(z) but their authority to license and tax such com-
panies for a specific purpose does not justify taxation for a general pur-
pose.(a) A license tax imposed on a' foreign insurance company, for the priv-
i.lege of doing husiness within the state, is not a regulation of commerce.(b)
A domestic mutual fire insurance company is bound, like any other company,
to pay a license for doing business ;(0) but the statute may make the license
different between a fire and life assurance company;(d) and may discriminate
as to foreign companies.(e) A territorial act requiring an annual license·tax
for each and every insurance company, agent, or agency transacting business
in the territory makes the agent, and not the company, liable therefor.{/)
RAILROAD COMPANIES. The ordinance of Mobile, providing that every

express or railroad company doing business within the city, and whose busi-
ness extends beyond the state, must pay a license fee under a penalty, does
not conflict with the constitution of the United States.(g) A railroad is
doing business in the state in which a portion of its road is located.(h) A
tax imposed on the gross receipts of an express company is properly collected
from the gross earnings, without deduction for expenses incurred in conduct-

(.) Liverpool Ins. Co. v. Massachnsetts. 10
Wall. 566.
(t) Ex parte Cohn. 13 Nev, 424; Ins. Co. v. Com.

85 Pa. st. 513.
(u) Ex Cohn, 13 Nev, 42·); Ins.Co. v. Com.

85 Pa. St. 513; Ins. Co. of North America v. Com.
87 Pa. St. 173,
(It) Germania L. Ins. Co. v. Com. 85 Pa. St. 513;

8tate v. Fosdick, 21 La. Ann, 434.
(w) Com. v. Germanla L. Ins. .00.11 Phlla, 5G3.
(:z;) Ins. Co. ot N. A, v, Cpm. 87 Pa. St. 173;

Com. v. standard 011 Co. Pa. st, 1882, not reo
ported; St. Tax on Gross Receipts, 15 WaH. 294;
Erie R. Co. v, Pennsylvania, 21 WaH. 497.
(y) State v. Merchants' Ins. Co· 12 La. Ann, 802;

New Qrleans v, Home Ins. Co. 23 La. Ann. 449.

(ll) Bnrllngton v. Pntnam Ins. Co. 31 Iowa. 102;
Fire Department v. Helfenstein. 16 Wis. 136,
(a) Alton v. iEtna Ins. Co. 82 Ill. 45.
(b) Panl v. VirginIa, 8 Wall. 168; Dncut v. Chi.

cago, 10 Wall. 410; Liverpool Ina. Co. v. Maasa.
chusetts. Id. G66; Lonislana v. Lathrop, 10 La.
Ann. 398; Lonislana v. Ogden, Id. 402; Louisiana
v.Fosdick,21 La. Ann.434. SeeNathan v. Louis.
alana, 8 How, 73.
(e) Illinois, etc., Ius. Co. v. Peoria, 29 Ill. 180.
(d) Leavenworth v. Booth,lS Kan, 627.
(6) Leavenworth v. Booth, 15 Kan. 627.
(I) Taylor v. Ashby, 3 Mont 248.
(I) Osborne v. Mobile, 44 Ala. 493.
(n) JJ:rie R. Co, v. Pennsylvania, 21 Wall. 492.
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ing the It may be taxed even though it 'is owriedubya 'private
corporation.(j) Corporations chartered by the United States are noLtaxabJe
as foreign.(k)
LIOENSES IN GENERAL. A licellse is a contract, but revocable at the will

of the licensor, unless otherwise in the state constitution.(l). If no
bonus is given for the right, a subsequent levy of a is valid.(m) So a
license to sellliquor is issued as a part of the police system of the state, and is
subject to modification or revocation.(n) The llcense to practice law or medi-
cine may be modified in any which the public welfare may demand,
and a tax on the is unconstitutional.(Q) If the license to erect a
dam in a navigable river is defeasible by the terms 'thereof, it may be modi-
fied or revoked.(p) License fees imposed for revenue are taxes, and should
not be so heavy as to be prohibifury.(q) A license is a privilege granted by
statute, usually on payment of a;\Taluable consideration,(r) the object being to
confer a right that does not exist without it ;(s) and it cannot he revoked ex-
cept on a return of the fee ;(t) but tbey are SUbject to.terrnination by a law pro-
hibiting sales of the article.(u) Soa city, in theexereise of its police powers,
may provide for the revocation ofa license ;(v) but the repeal of an act under
which a license was granted ca.nnot take a.way the privilege till the license ex-
pires.(w) A license does not protect the hOlder from reasonable police regula-
tions affecting the trad6-"as a town ordinance reqriirilig dealers to close at
dark ;(x) and one holding a license receives it subject to 'the right of eminent
domain.(y) A person accepting Ii license thereby assents to the terms ink
posed, both in the license and the ordinance under which it is issued.(z) A
license may be authorized and yet not be taken out.(a) A license issued to a
person is not eqUivalent to proof 'that he was licensed.(b) Payment of a
license tax and a receipt therefor amount, in substance, to a license from the

(t) Amer. UnIon Express Co. v. St. Joseph,66
Mo. 675.
(I) Olcott v. SupervIsors, 16 Wall. 678.
(k) Com. v. Texas & Pac. R. .R. 25 Alb. Law

J.18.
(I) Phalen v. Vir!!lnla, 8 How. 163; 3 Harring.

441; Calder v. Kirby, 6 Gray, 697; Adams ,v.
Hackett, 27 N. H. 289; Hlrn v. Ohio, 1 Ohio 8t.
211 Metrop. Bd. of ExcIse v. Barrie, 34 N.Y. 6671
Bass v. Mayor, Meigs, 421; Gregory v. Shelby, 2
Metc. (Ky.) 689; Frelil!;h V. Sta te, 8 Mo. 606 ; State
V. Sterling, Id. 697; 8tate v. Hawthorn, 9 Mo. 389.
(m) Wendover v. Lexingloon, 15 B. Mon•.
(n) Fell v. State,. 42 Md. 71; Calder v. Kirby,

71 Mass. 597; Stale v. Holmes, 33 N. H. 225;
Metrop, Bd. of Excise v. Barrie, 34 N. Y. 657;
Com. v. Intox. LIquors, 115 Mass. 163.
(0) State v. Fellowes, H La. Ann. 344; State v.

Waples, [d. 343; New Orleans v. Turpen, 13 La.
Ann. 56; Simmons v. State,12 Mo. 268; State v.
Gazlay, 6 Ohio, 14.
(p) Rundle v, Del., etc., Oau. Co. 14 How. 801

1Wall. Jr. 275; Pratt V. Brown, 3 Wis. 603; Mo.
nongahela Nav, Co. v. Coons, 6 Watts & S. lOll
Susquehanna Can. Co. v. Wril!;ht, 9 Watts & S.9.
And see Glover v. Powell, 10 N. J. Eq. 211 j Cran-
shaw V. State R. Co. 6 Rand. 2t6.
(q) Ex parte Burnett, 30 Ala.432; Craig v. Bar.

nett, 52 Ala. 72SJ Burlington v. Ins. Co. 31 Iowa,
1021 Kibon v.Ann Arbor', 26 MIch. 32j I Mason v.
, Lancaster,4 Bush, 406; Kuiper v. LouisvIlle, 7
Bush,601. Whe'1impossd for revenue they are,
in etrect, taxes, People v. Martin, 9 Pac. C. Law
J.96.
(r) Heise v. Oolumbla, 6 Rich. 404.
(.) Chilvers v. People, 1I Mich. 43.
(t) See Adams v. Hackett, 7 Fost. 289; Sta Ie v.

Phalen, 3 Harr.441; Boyd v. State. 46 Ala. 329.
(u) Calder v. KIrby, 6 Gray, 6071 Brummer v.

Boston,102 Ma,s.19; Com. v. Brennan, 103 Mass.
70; Baker v. Boston, 12 Pick. 1831 Brick PI·esb.
Church v. New York, 6 Cow.638; Vanderbilt v.
Adams, 7 Cow. 585; People v. Morris, 13 Wend.
325; Board of ExcIse v.Barrie,34 N. Y.657; State
v. Holmes, 38 N. H. 225; Hlrn v. State, 1 Ohio St.
15; Frelelgh v. State, 8 Mo. 600; State v. Sterling,
1d. 697; Gatzwel1er. v. People, 14 Ill. 142; Phalen
v. Virginia; 8 HoW. 163; Baxter v. Pennsylvania,
10 How. 416.
(,,) Schwuchow v. Chicago. 68 Ill. 444-
(10) Boyd v. State, 46 Ala. 329.
(z) Maxwell v. Jonesboro, 11 Helsk, 257.
(y) Branson v. PWladelphla, 47 Pa. St.
(z) Schwuchow v. ChIcago, 68 ilL 444.
(a) Schllet v. State, 31 Ind. 246.
(b) Schlict v. State, 31 Ind. 2t6.
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time of payment.{o) A license to a partner individually confers no authority
on his partner over the firm.(d) Due taking a liceuse towards the end of the
year must pay the full fee for the whole year, where the state provides that
a certain sum per annum shall be paid, whether he loses or gains in his busi-
ness.(e) A license taken out and paid for after the first of the year is no pro-
tection against an indictment afterwards found for acts done prior to its is-
sue.(f) Where the state provides for different sorts of license!:! to be taken
out, a person cannot sell an article not includeLl in the terms of his license.(g)
Where the town clerk had authority to issue blank licenses, he has no power to
grant a license to anyone until directed by the town council.(h) A license
tax is, in effect. a tax on the goods themselves ;(i) but licenses are not, there-
fore, A license to keep a grocery is not assignable.(k)
PRIVILEGE TAX-OOdUPATIONS. The grant of a privilege must confer

authority to do that which, without the grant, would be unlawful.(l) Where
an act confers a privilege merely it may be repealed.(m) The privilege tax on •
occupations, measured by the extent of the business, is not a tax on the cap-
ital in\'ested and it does not exempt purchases made from those having al-
ready paid taxes, from the ncclssity to obtain a license;(n) or by the amount
of business done; whether within or without the state.(o) The tax on a priv-
ilege will commonly tak,e the form of a license,(p) and may be graduated by
the supposed value of the privilege.(q) There is no restriction on the power
of the government to tax occupations unless expre!:!sly imposed by the consti-
tution ;(r) but the following of an ordinary employment is not to be regarded
as a privilege unless made so by statute.(s) Any occupation which is not
open to all, but can only be exercised under license from some constituted
authority, is regarded as a privilege.(t) Where a municipal corporation is em-

to tax a particular occupation, it cannot by definition bring persons
within the power who do not in fact follow such occupation.(u)
. PRIVILEGE TAXES-PRACTICE OF PROFESSIONS. A tax on the privilege
. of practicing a profession is not a poll tax, and it may be levied even when
poll taxes are forbidden.(v) States may regulate the practice of a profession,
as the law,(w) and may impose a penalty for not taking out a license imposed,
to be recovered by indictment as for a misdemeanor;(x) or the practice of
medicine.(y) A license of a court to practice law vests no right beyond legis-
lative control, nor does it confer any immunity from the occupation tax.(z)

(c) Galloway v. Stewart, 49 Ind. 156.
(d) Long v. State,Zl Ala. 32.
(e) Hart v. Beauregard, 22 La. Aun. 23S.
(f) Elsberry v. State, 62 Ala. 8.
(g) State v. Holmes, 28 La. Ann. 765.
(h) State v. Bezoul, 51 Mo, 254.
(t) Welton v. State, 91 U. S. 275.
(j) East St. Louis v. WIMer, 46 Ill. 351.
(k) Lewis v. U. S. 1 Morr. (Iowa,) 190.
(I) Chilver. v. People, 11 Mich. 43; Home Ins.

Co. v. Augusta, 50 Ga, 530.
(m) Thomas v. Farm. Bank or Maryland, 4G

Md. 43.
(n) Albertson v. Wallace, 81 N. C.479.
(0) West. U. Tel. Co. v. State, 65 Tex. 314.
(1') License Tax Cases, 6 Wall. 472.

(q) Simmons v. State, 12 Mo. 2,8; auld v. Rich_
mond, :<3 Grat. 464.'
(r) Butler's Appeal, 73 Pn. St. 448; Durach's

Appeal, 62 Pa. St. 491. See Loughborough v
Blake, 6 Wheat. 317,
(B) Columbia v. Guest, 3 Head, 413.
(t) French v. Baker, 4 Sneed, 19.3.
(u) Mays v. Cincinnati, 1 OhIO St. 268.
(l» Egan v. Countl Court, 3 H. & MeR 169.
(10) Bradwell v.State, 16Wall. 130; U. S, v, An_

thoiIy,l1 Blatchf.201; Munn v, 1IIinois, 9! U. S.
113; Young v. Thomas, 17 Fla. 167; Stewart·v,
Potts, 49 Mi.s. 749; Jones v. Page, 44 All'. ti57.
("') Slate v. Hayne. 4 S. C, 403.
(y) parte Spinney, 10 Nev. 32<1.
(z) Langllilie v. State, 4 Tex, Ct. App. 312.
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A statute which imposes a license tax on trades, occupations, and professions,
does not authorize the imposition of a tax on notaries public.(a) Clergymen
are sometimes subjected to an occupation tax.(b) So of college professors.(c)
'fhe authority to tax trades, occupations, and professions does not authorize a
tax for notaries public.(d)
BUSINESS The distinction between a tax on property and a tax

on business which may employ part of that property in its industry is well
defined.(e) A business is not necessarily license<i or protected because of its
being taxed, nor does taxing imply an approval of it.(f} It is no objection to
a tax on the business that it operates in"tlirectly Its· a tax on the consumer.(g)
A tax on business should be levied where the business is carried on, irrespect-
ive of residence of the dealer.(h) Residents are not subject to taxation in
respect to business or interests. beyond the territory and jurisdiction of the
state,(i) and business carried on witho"nt the license will be illegal, and contracts
made in the course of the business cannot be enforced.(JJ An ordinance·
which has the effect of permitting s.ome persons to engage in a particular
business while it excludes others is void.(k) So a city ordinance which dis-
criminates against a class or race of people is invalid.(l) A party must pay iil
proportion to the whole stock of goods he has for sale, notwithstanding he pur';
chased a part of them from a firm in which he was a partner, and a tax had
been already paid on them by the firm.(m) That property used in business 18
taxed, does not interfere with the right to impose alicense tax ;(n) and a pluty
may be required to take out a license tax whether he derives a profit from his
business or not.(o)
A statute imposing on a resident merchant a state tax for the privilege

of 'conducting his business, a county tax also for taking his goods to another
county and selling tht>m there, does not contravene the United States constitu·
tion.(p) Merchants may be subjected to privilege taxes, notwithstanding they
also pay taxes on their stock in trade;(q} and, in the absence of any exemption
act, a retail merchant may be compelled to pay three licenses, namely:
state, parish, and corporatlon.(r) One who takes out a license as storager and
also as tobacco auctioneer, mast, in addition, take out a license as commission
merchant where he receives tobacco for sale.(s} A party dealing in the selling
of goods at a store is a merchant, and'must procure a license ;(t) but a tl'ustee

(a) New Orleans v. Brennan, 23 La. Ann. no.
(b) Miller v. Kirkpatrick, 29 Pa, St. 226.
(e) Union Co. v. James, 21 Pa. St. 520; Walterl

v. Dnke. 31 La. Ann. 66B.
(tt) New Orleans v •. Brennan, 21 La. Ann.nO.
(e) Johnston·v. Mayor ofMacon, 62 Ga. 645.
(I) Youngblood V. Sexton·, 3'2 Mich. 406.
(8) Wiley v. Owens, 39 In.d. 429.
(h) Bates v. Mobile, 46 Miner v. Fre.

donia, '0 N Y. 155; Gardner Co. v. Gardner, 5
Me. 133: Simmons v. State, 12 Mo. 268; St. LOllis
v. Laughlin, 49 Mo. 456.
(0 Fisher v. Rush Co. 19 Kin. 414.
(j) Koff v. Dnmas. 2 Vt. 456; Alexander v.

O'Donnell, 12 Kan. 608.
(Ie) Tugman v. Chicago, 781l1. 406.
(I) In re Quong Woo, 13 Fed. Rep. 229.

(m) Irwin, 8 Humph. 290,
(n) St. Louis v. Green. 6 Mo. App. 590; Davis

v. CIty of Macon, 61 Ga. 128. .
(0) Weil v. State, 52 Ala 19.
(P) Webber v. Com. 33 Grat. 898. See Ex parte

Thornton, 12 Fed. Rep.j;38. and note, 55l.
(q) Woolman v. State, 2 Swan. 353; State Y.

Stephens. 4 Tex. 137; State v. Bock, 9 Tex. 369;
State v. Whlttnker, 33 Mo. 457; State v. West,
Mo. 424; Wilmington v. Roby, 81t'ed. 250; Com.
missioners v. Patt·'rson, 8 Jones, L. 182; Cousins
v. Com. 19 Grat.807; Jo'rench v. Barber, 4 Sneed.
193. ...
(r) Iberia ParIsh v. Chlapella. 30 La Ann. pt.2.

143.
(.) Neal v. State. 21 Grat. 511.
(t) State v. Whittaker, 33 Mo. 451.
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to whom goods are assigned, and who without replenishing the stock, is,
not a so as to require a license.(u) merchants in Missis-
sippi are not subject to the same taxes as transient traders.{v) .A. farmer is
not a dealer within the merchant tax law.(w) The merchants' tax, or privi-
lege tax on merchants, is a burden on that part of their capital used in
goods to be sold to non-residents.(x)
MANUFACTURERS. ,A business may De imposed on manufacturel's.(y)

Upon grounds of public policy manufacturers of beer maybe reqUired to take
out a license.(z) A manufacturer or mechanic is not required to take out a li-
cense under Peunsylvania act, unless he keeps a store.(¢z) A state statute forbid-
ding cities to, tax sales of certain within the sustained.(b)
Manufacturers and dealers In liquors may be subjected,to occupation taxes for
federal, state, and municipal purposes;(c) and such taxes may discriminate as
between different localities.(d) .A. gas company is a manufacturing com-
pany.(e} Anaqneduct company is not.(f) One who carries on the business
of buying timber and converting into .lumber is a manufacturer and not
a trader.(u) An ioe-cream 'is not a manufacturer.(h) Where
the federal constitution and statutes give a patentee an exclusive right to
sell and mauufacture his patented articles, the state has no right to impose
a license or privilege tax thereon.(i) who manufactures and supplies
goods alone to previous orders of customers, although he keeps on hand the
material frOin whi,ch they are is not a merchant.(j) A person en-
gaged in selling goods of bis own manufacture, and 110180 articles of domestic
manufacture of others is liable to a duty.(k)
DEALERS AND TR.<\.DERS. .A. law imposing a license tax on transient per-

sons doing' business witllinthestate, does violate the provisions of the
federal constitution.(l) and iUlPosing a fine for not obtaining aJicense is not
in violation thereof.(m) To authorize a person to sell foreign merchandise
without a license, he must have received it in exchange for articles of his own
manufacture, or for pr04uctiolls of his own agriculture,(n)
.A. state law imposing a license fee upon merchants who go from place to

place soliciting orders is not unconstitutional, as involving a,d,uty or impost
on imports, or a regulation of commerce, or unequal taxation. , It is a legit-

(u) Ayrnett v. Edmnndson. 9 But. 610.
(,,) Bangle v. Holden, 62 Miss. 804.
(to) Bartonv. Morris. 10 Phila. 360.
(a:) Merchants of Memphis v.Memphls. 9 But.

16, '
(y) Sebastian v. Ohio Candle 0<.1.27 Ohio st. 469.
(0) Keller v, State, 11 Md, 526. , SIle Perdue

v. Elli.. IS Gs. 6S6; Thomasson V. State, 16
Ind. 449; Aulamer v. qovernor,' 1 Tex. 663;
Smith v, Adrian, 1 Mich. 496; Gnrdner v.
People, 2(l III. 43; License Cases, 5How. 604; LI.
cense Tax Cases, 6 Wall. 472,
(a) Com. v. Camp, 33 St. 3$0.
(&) N. O. V. Lusse, 21 La. Ann. 1.
(c) Dursch'. App, 62 Pa.St. 491; Aulanler v.

The Governor, 1 Tex. 663; Bsker v. Panola Co, 30
Tex. 86 ; Kitson v. Ann Arbor. 26 .Mlch. 325; Black'

v.lscksonvll1e, 36 III. 201; Com. v. Byrne. 20 Ga.
166.
(Il) St. Loulsv. Wehrnng. 46 III. 392,
(e) Com. v. Lowell G"s.light Co. 12 Allen. 75.
(I) Dudley v, Jamaica Pond Aq. C4, 100Mass,

183.
(,.) State v.Chadbourn, SON. C. 479.
(n) New Orleans v. Mannessler, 32 La. Ann,

1075. .
(t) State v.Butler; 3 Lea. 222; People v, Russell,

14 N, W, Rep. 568,
(J) State v, West. 34 Mo, 424.
(k) Osborne v. Holmes. 9 Pa. St. 333.
(I) Cole v. RandOlph, 31 La. Ann. 635; State ",

Smith, 'Zl Mo. 464; State v. Shossleigh, 27 Mo.
3'14; BiddIe v. Com. 13 Sergo &R. 400.
(m) Beall v. State, 4 Blackf, 101.
(n) Co16on V. State, 7 Blackf. 630.
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imate tax upon a business.(0) Cutting wood in one state, selling it ,in another,
and there purchasing products of that state and bringing them back to the
state of one's domicile, is within the prohibition of sening foreign goods with-
out a license.(p) Dealers in pistols, bowie-knives, and''dirk-knives, include a
dealer in either.(q) Booksellers who deal in second-hand books only inci-
dentally to their business, are not dealers in books.(r) The North
Carolina statutes require tradesmen to take out licenses.(s)
KINDS OF BUSINESS TAXED. The constitution does not prohibit the state

legislature to tax occupations, nor to authorize municipal corporations to tax
them for revenue;(t) brokers and bankers;(u) cattle-brokers j(v) or other bro,k.
ers.(w)
Municipal corporations, if authorized, may tax banks ;(x) and the fact that a

bank has paid a state license fee does not exempt it from liability for munici-
pal taxes.(y) In Louisiana a savings institution is a bank of deposit, and lia-
ble to the payment of the annual license tax imposed by the city of NewOt·
leans.(z) A license for banking does not authorize broking.(a)
The prOVisions of a statute concerning money-brokers and exchange deal-

ers apply only to moral agents, capable of taking an oath and suffering the
penalties imposed;(b) and a tax imposed on money of exchange brokers is not
void for repugnance to the constitutional power of congress.(c)
A dealer in real estate is a broker, and may be required to take out a

license;(d) and one who has not procured a license cannot recover hiscommis-
sions(e) on sale of arms.(!) One may recover for procuring a sale of real es-,
tate under a special contract without showing that he had a broker's license.(g)
Acting in a single transaction does not constitute one a ship-broker.(h)
A license to keep a livery stable authorizes sending out a two-horse wagon

to haul in lumber without a license to own a dray.(i) So one who has pidd
a state license as livery-stable keeper need not pay an additional license on his
backs and buggies ;(j) and livery-stable keepers Who have a license are not
liable to double ',axation for hiring out buggies.(k) The business carried on by
omnibuses and. stage-coaches may be subject to a license tax.(l) .A regulation
of ba',;ers regulating the weight and price of bread, is unconstitutional.(m) The
vocation of booking emigrants may be licensed.(n)
The state legisiature may require a license to be obtained by persons en-

(0) Ex parte RoblDlon, 12 NeT. SJed.c$ T.
Com. 19 Grat. 813.
(P) Fugate'l Calli, GGrat. G93-
(9) Porter Y. State, 68 Ala. fG.
(r) Eastman v. ChIcago, 79 111. 178.
(,) State v. Coben,84 N. C.171.
(t) 8an Jose Y. S. J. It 8. C. R. Co.63 Oal•.,.••
(u) Northrup v. Sbook, 10 Blatchf. U. S.

v. Cuttini, 3 Wall. U.8. T. Flak, 3 Wall.
446.
(e) U. 8. Y. Kenton. 2 Bond. 91. .
("') Yoong v. The Governor, 11 Humph. 1411

ChIcago v. Lunt, 62111.414. ,
(.) !lank v. Fox, 4. Cranch, 0;, ").

3.30.
(!I) Btate v. Colombia,. Rloh. 1. .
'.) New Or)eus v. N. O. Say. Ins&. 32 La. AlIA

52f.

(II) New Orleana v. Metr. Lo,m ASS'D, 31 La.
Anu.10.
(6) State v. Field, 49 Mo. 210.,
(c) Nathan v. State, 8 HoW. 93. .
(4) CIty ot J"lttle Rock v. Bartor., 31 AI'k. 436.'
(0) Costello V. Goldbeck, 9 Phlla. 16i,contra.
(f) Jostlce v. Rowand, 10 Phlla. 623.
(g) Shepler ,Y.. Scott, 86 Pa. St 329.
(h) Woody V.Com. 29 Grat. tl37.
(t) Mayor Of:Grlfll,u 'j'. Powell, 64 Go. 62&.
(J) William' v.Garrigoes, 30 La. Ann. pt. 2,

1094. '
(10) Bell y. Watson. 3 Lea, 328.
(I) Coni. v. 8todMr, 2 Cosh, 1>62.
(lOa) MObile v.Mil\er. 3 Aia. 131.
(n) people .,. Perry, 13 Barb. 206.
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gaged in lliring laborers for employment outside the state.(o} Inspectors of
bark, whether appointed by the governor or not, must procure a license.(p}
A license to keep a cotton-press applies equally where the owner of the pickery
uses it for cotton purchased by him or the cotton of others for which he
charges a commission.(q) A license fee may be imposed on hackmen, dray-
men, etc.(r) A tax on the business of drayage, scaled according to the num-
ber of drays employed and the capacity of the drays, is uniform.(s) An onli-
nance of a city imposing license fees 011 vehicles in proportion to the number
of vehicles permitted, and number of horses required to draw them, is uncon-
stitutiona1.(t) The authority of a city to license carriages may be limited to
those of COmmon carriers.(u) The purpose and object of licensing hackmen
and others is to impose a tax upon a business, callillg, or occupation, and not
on one who occasionally hauls a load.(v.)
.POLICE POWERS OF STATE. Occupations requiring special regnlations

a,re to the police power of the state.(w) The thing to be done need
not necessarily be in itself unlawful: it is sufficient if for the good order of
the municipality the regulation of a particular branch of business is re-
gUired.(ro) A Iicen8e ma.r be imposed on.all transient persons keeping" stores"
in the town imposing it as a poHce regulation, though called a tax in the
statute.(y) So a licens,e may be imposed on street railways,(z) or on ferry-keep-
ers.(a) So, under the general police powers, the keepers of a junk-shop, as
buyers and shippers of old metals, old ropes, and other odds and ends, may
require a license.(b)
The authority to regulate by requiring a license, does not authorize a special

tax or impost under the name of a license, the same' not appearing to be de-
signed to meet the expenses of adjusting the regulating law.(c) The police
powers include all those general laws of internal regulation necessary to secure
peace, good order, health, and comfort to society.(d) So state laws may im-
'pose reasonable police regQlations for the protection of markets against the

of commodities unfit for commerce,(e) but such regulations must not be
,unreasonable, oppressive, or against public policy.(!) So It. may regulate the
sale of any commodity, the use of which would be detrimental to the morals of
the people.(g) , ,
A municipal corporation may require liquor sellers to close at a prescribed

(0) Shepperd v. Sumter Co. 59 635.
(1') Davis v. State, 1 Md. 151.
(q) State v. Hemard. 23 La. A!ln. 263.
(r) Bennett v. BIrmIngham, 31 Pa. St. 15; 'Com.

v. Btodder, 2 Cush.562;. St. Cllarles v, Nolle, 51
1\10.122\ Gartslde'vo East St. LOnls, 43 m. '41;
Snyder v. North Lawrence, 8 Kans. 82;Cinc1n.
nati v. Bryson, Ohio, 625.
(.) Johnston v. 62 Ga. 646.
(t) Cullinl\n v. New Orleans, 38 La. Ann,. 102.
(v) Joyce y.East St. Louis. 11 Ill. 16(1.
(I» Colllnsv1lle v. Cole, 15 Ill: 114.'
(w) Cincinnati v. Bryson, 15 Ohio.

Ingale's Case. H '168;'Wl).i,tev: Kent.. 11
Ohio St. 550; Adam.s v. Some;ville,2 Head. 363;
State v. CrawFord, Id. 460; ,13riffalo v. Web.
ster, 10 Wend. 99; Brooklyn v.'Bteslin, 57 N. Y.
691.

, ($) Brooklyn v. Bres!ln, 57N. Y., 691.
(y) Wilmington v. Roby, 8 Ired. 260.
(z) Frankford. etc., R. Co. v, Philadelphia, 58

Pa. St. 119; Johnson v. Philadelp'hla, 6JPa. St.
445; State v. Herod; 29 '123. "
(a) Chilvers v. People, 11 Mich. 113,
(b}Hil'sh v. State, 21 Grat. 185; State'v: item_

ard, 23 La. Ann. 263; CltfCouncil v. Goldsmith,
12 Rich. 410.
(c) NeW York v. Second R. Co. 34 Ba1'6. 41.
(a) Ex parte Shrader, 3il Cal. 279; Phila" etc.,

B.Co, v.Bowers, 4 Honst. 506; Beer CO. V. Mas_
'sachusetts, 91 U. S, 25. .

State v. ,Ann. 2;6;; N. R.
etc .• T. B. Co. Bunnell, 4 Conn. 59; F'ertilizill\t
Co. v. Hyde Park, 91 U. S, 6,6).
(f)Bowllng Green v. 10 Bush. til.
(K) State v. Gu..uel, 37 Me, 156. '
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hour.{h) An ordinance cannot provide:thattetailers close while a particular
claas of worshipers are holding divine service, being silent as to all other
worshipers. (i)
The police powers of a state cannot obstruct interstate commerce.(j) St>

an act of the legislature of a state imposing a license fee on all traveling
agents from other states, offering merchandise for sale and selling the same,
violates the clause of the constitution guarantying to the citizens of each
state equal privileges and immllnities.(k)
The state has a right to adopt a general regUlation in reference to its affairs

which shall include imported goods equal with those of domestic origin.(l)
Corporations created without the state are amenable to the police power of
the state to the same extent as natural persons.(m) The legislature may for-
bid an individual from undertaking a dangerous employment except at his
own risk, or it may prohibit a hazardous or pernicious business, although it
affects prior contracts. So it may regulate the sale of naphtha or inflammable
oils.(n) It may establish reasonable regulations for the operation oflllines,(oj
and under the police power may require qualifications for professional grallu·
ates.(p)
PEDDLERS. Carrying goods about and offering them for sale -is trading,

dealing, and trafficking.(q)' Peddling is the selling' from place to 'pl}\ce,{i')
even though it be within the same town,(s) and a city ordinance may restrain
peddling within the city limits, and punish for its' tiolatioll, if dUly author-
ized.(t)
Selling goods from a canal-boat is within the statute punishing for hawking

and peddling.(u) Hawkers and peddlemare itinerant or traveling traders
who carry goods about to sell.('O) 'fhe term embraceSone who is a foot trader,
or who travels from place to place and carries abo'Ut with him, on his back
'or on horseback orin a vehicle, articles or fuerchandisefor sale.(w).A:ped-
dler is one who supplies the same customers continuously ina
city.(x) HeIs one who deals in small or' .pettythirigs, and" the terriiert'i-
braces a person engaged in going through the cittfrom house to house 'and
selling milk 'in small quantities to different persous,(y)()r' ineatctit UPltrid. .. '. ,; .
(h) Plattelo'ille. v; Bell, 43.WI•. 488.
(t) Gllmanv. Mill., 192.
(1) Railroad Co. v. Huzen. 95 U. S. 473, dloap"

'proving Yeazel Y. Alexander, DB Ill. 254. .
(k) McGuire y. Parker, 32 La. Ann.

Kx parte Thornton, 12 t'ed. Rep. 551, note.
(I) Smith v. People, 1 Park. C. C. 683.
(m)Ruggles v. 91 rn. 25; Oblo 8OMI...

R;'Co:v: McClelland, Ill. 660; Galen'a, etc.; R.
Co. v. Loomio, Ill. 648; Same v. Dill, 22 Ill. 2M.
(n) Kirby v. PennsylvanlnR. Co. 76 Pa. 8t..006;

People v, Hawley,'3 :MIch. 330;' U. S. v. DeWitt.,
9 W .. 11. 41, . ' .
(0) Daniels v.HlIgard, 77 m. 640; Dougman v.

People. See Ex parte Ah'Pong, 19 Cal.
106; People v, Nilklee., 1 Cal. 232; Trlultl Co. v.
McCammon,2i; C,\I:117. ' -
(p) RegElllto v. WllIiamo, \I Gill &; j:366;8tate
v. Hayward, 3 Ricb.389; Logan v.State, 6 Teit.
Ct. '
(q) Merriam v: Lnngdon, 10 Conn: 461; ,

(T,) Cook.v. 97 U. S.. 566,;
Tal< C"968,.15 Wall. 1212, Hender:"on v.Ne;w ¥\lrk,
92 U.S. 211S; tlsher·v. Pailerson, 13 St: 336.'
'(.),Arrdrewov. White, 32 Me. 888." :
, In!!. 74;
'(u) Fioher v. Patteroon. 13 Pa. St. 333.
(0) Alcott v.Stote, 8 Blackt'.61; Colson v.StAte.

7 Blackf.liOO: Merrillm ,<{; La'ngaon, 10 Conn.;160;
State v. Belcher, r HcMll1. 40 (Oom. .". Ober,
'eli81i.493iWym.ll v,Wright,1 Dev;lIr.1UO; Page
:VrState, 6'1\1:0;205; CIncinnati v. HrYS01" 150hill,
.62&rMilYS'vA;)inOllmiltl, 1'!1hl<>St, !"isber 'v.
Patterooll, 13 Pa. St. 3J8; Com. v. Willis. 14
&R. 398; State v;Hodgdbn, 41'Vt; 139; Whlttleld
v. Longest, 6 'Ired. 268; Plymoutb V. Pettijohn...
Dev. 591; State "Ality Conlloll,10Ricb. 240; State
.v;.; Yd,. '474 jCity Connoll v. Ahrens, 4
Strob.241; Keller v, State, n Md. 625.'" .,
(lD) HiggIns V. Rinker; 47 Tex. 402, . ,
(01) Dovio CitY' of'Macon, 61 Ga. 128.
(JI) Cbi1l'tlgO Bar'ee, 100'111: 61. .
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delivered from a cart.(:) A lightning-rod man is a peddler.(a) Aperson
who stopped a year at one place, sold there under a license, then removed to
another place and sold through an auctioneer, and then to another place,
where he stopped for a short time, is a peddler.(b) One who has tinware,
manufactured in the state, may 'peddle it under certain restrictions.(a)
A drummer or commercial traveler is not a peddler, because he does not

carry with him the goods sold.(d) Mere solicitors of orders for others, who
do not usually carry and deliver the good sold, are not peddlers.(e) So going
from place to place to solicit by sample and fill orders for sewing-machines
is not a violation of the statute forbidding unlicensed hawking and peddling,
although occasionally an order was filled by delivery of the sample,(f) as
selling goods 'by sample is not peddling.(g)
A law imposing an annual tax on "all peddlers of sewing-machines and

selling by sample" is a tax on all .peddlers of such machines, without regard
to the place or production of the material, and is constitutional.(h) So an
act imposing atax on itinerant dealers in jewelry is constltutional,(i) and plain
gold rings and ear-knObs are comprehended in the specification of the term
"jewelry."(j) The Kentucky statute prohibiting sales by sample in the city
of LouiSville by non-residents without license, is not unconstitutional,(k) but
where a.state statute crj3at.es a ,fiction in the definition of a peddler, and
founds a penalty on such fiction, it is vOid.(l)
A statute imposing apenalty and forfeiture for traveling' from town to

town, and offering goods for sale in whole or by sample, without taking out a
license, does not apply to goods forwarded from without the state upon order of
a purchaser, although SUCh. order was procured by the agent of the seller.(m) A
merchant. importing cloth manufacturE!'! out of the state, which he makes into
clothing, cannot Bell the. clothing in any county as a peddler without a
license;(n) but a single shipment of goods sold at auction or private sale for the
benefit of the shipper isnothawkingorpeddling.(u) Candy made in another
state is not" foreign goods," requi.ring a license for hawking and peddling.(p}
An act concerning hawkers and peddlers is not in violation of the commer.

cial clause of the constitution of the United States.(q) The usual method is
to tax them a specific sum by the year.(r) The constitution authorizes the
general assembly to tax peddlers, and does not prevent the legislature from
authorizing municipal corporations to tax for such purposes.(s) An act rela-
tive'to licensing peddlers, and a penalty for peddling .without a
license', will be considered repealed by a later act with which it is inconsistent.(t}

(_) Davis 1'. City orMacon, 64 Ga. J28.
(a) 8tRte 1'. Wilson, 2 Lea, 28.
(6) Mabry 1'. Bollock,1 Dana, 337' I H;lrllOhreldv

v.State, IS Ala. 112; lones 1'. Barry,33 N. H, 209;
Wolr 1'. Clark,2 Watts, 298; State 1'. Hodgd90,
41 Vt.139.
(e) Wolf 1'. Clark, 2Wath,298.
(lI) Ex parte Taylor, 68 Miss. 418,
(.) Taylor's Case, 68 Mlsa. 479.
(J)Com. 1'. Farnom, 1\4 Ma... 261. Cootra,

Morrill 1'. State, 38 :WI•• 428.
(6) Com. 1'. Jonea, 1 Bosh, 602.
(h) Howe Macb. Co. v. Gage, 100 U. S•. 616.
(I) Wynne .v. Wrlgbt, 1 Dev. 0\ B.19.

(J) Com. 1'. Stephen., 14 I¥ck. 310. .
(k) Com. 1'. Smltb, 6 Bush, 303; Mork. 1'. Com.

Id.391.
(I) Welton 1'. State, 91 U, S. 216.
(m) Burbank v. McDulfee,65 Me. 135.
(n) Woolman v. State, 2 Swan, 353.
(0) State v, Belcher. 1 McMull. 4Q.
(1') Hnrt 1'. W11IeUs, 62 .PH. St. 616.
(q)Com. 1'.Ober, 12 Cus\!. 493.
(r) Wynne v. Wright, 1De1'.... B.19; Cowles v.

. Brittain, 2 Hawks, .201; Wilmington 1'. Roby, S·
Ired. $0.
(.) Wiggins 1'. Chicago. 6Sm. :l12•.
(t) Hirscbrelder v. State, 18 Ala. 112.



A license is a special personal privilege, and a peddler
another to drive his wagon the servant will be liable for the penalty provJded '
by the statute.(u) So the privilege to sell clocks a license is pers9lHtl,
and can be exercised only by the person named therein,(v) Thefact,tllat
the peddler only canies his parcels on his person is no defense to his not con."
spicuously posting his name, ,residence, and number of his license on
parcels.(w) Under the Mississippi Code, imposing ,a license tax on hawkers
and peddlers of goods, it is the Qc<;upation, that is to be taxed, and not the
goods, and it is incumbent on the owner or agent to take out the license.(x)
A peddler, not having a license and selling from house to .bouse anything, ho,w-
ever small, is liable in Pennsylvania to a penalty of $50 j(Y) but a traveling ped- I

dler without a license, when not engaged in that business, may make a valid
sale and delivery of his goods.(z) ,A warrant directing ,a seizure of property
of two persons as partners for peddling II by their agent '.' certain sewing-rna·
chines, "without having obtained a license," is upon its f!lce illegal j it.mUFJt,
be issued against the actual peddler.(a)
INNKEEPERS AND RETAILERS. A sta.te license imposed by law on innkeepers

and retailers is not unconstitutional ;(b) but such tax ,should be limited to the'
rights imposed by charter.(c) Where county commissioners are made the
agents of the state, the license issued by them is a state lice,nse.(d) The state
license to a tavern keeper, etc., sbouldbe paid to the clerk of the county court
if granted by the court, and to the clerk of the trustees if grantedbythem.(e)
The distinction between inns and taverns does not exist in this countrY.(f)
The payment of a tax by innkeepers In'd.y be made a condition precedent to
issuing the license,(g) and before an innkeeper can establish a lien on ,his'
guest's property he must procurE!a license.(h) Does a license to keep a,tav.
ern include authority to sell liquors ?(i) To grant or refuse a licer;tse tokeep,an
inn, in Pennsylvania, is in the disoretion of the comt' of qu,arteraessiona.(j)
REGULATION OF LIQUOR TRAFFIC.. A'.state may tax liquor dealers(k)

or the right to sell intoxicating' liquors,(l) and may require payment of a:
license fee for retailing liquors.(m) , , ' ,
An act imposing a tax on occupations, and apenalty for the nbti-pilymimt

thereof, ia constitutional as to retltil dealers.(n) An objection that it is nn-
equal and invidious, because those in other business are not required to pay

(u) GIbson v. Ken6eld, 63 Pa. St. 168.
(,,) stokes v. Prescott, 4 B. 31 j

v. BUllock, 7 Dallu, 387.
(10) Com. v. Cusick, 120 Mass. 100.
(,.) Temple v. Sumner. 5111Iiss. 13.
(y) Com, v. Willls, 14 Serg. & R. 398.
(z) Brett v. Mllr.ton, 45 Me. 401.
(a) Howard v, Reid, 61 Ga, 328.
(b) Bancroft v. Duncan, 21 Vt.456.
(c) Freeholders v. Barber, 7N. J. Law.64.
(4) State v. Dobson. 66 N. C.346.
(.) WiIl!ams.v. Com. 13 Bush. 3M.
(I) St. Louis v. Siegrist, 46 Mo. 093.
(g) Sll(hts v. Yarnall., 12 Grat. 292.
(h) stanwood v. Woodward, 38 Me. 192.
(i) Hirn v. State, ,1 15; Page.v. Stllte,

11 Ala. 849; v. Jordan,IS PIck.
228j State v. Chamblys8, 1 Cheves. 220; Cummis.
sloners v. Dennis, Id. 229; State v.
man,3HlU'r.670; Bonnerv. Weiborn•.
Hannibal v, Guyott, 18 Mo. 516 i st. Loui•.v:
SiegrIst. 46 Mo.. 693; Com.v. Thayer, 6
Over8eers v. Warner. 3 Hill. 160. '
. 90 PI'. St: 376.
(k) Sinclair V. State, 67 N. C, 47.
(I) Bartemeyer v.lowl\, IS Wall. 129. .'
(m) Thompson v. State, 15 Ind. 449; Com.v.

Byrne, 165; Staub v. Gordon, 27 Ark.
625; Falmouth v. Watson, 6 Bush; '660. ..' .....
(n) .. Tex. Cl.A!'p.,i3i; 1'onello

v. Sta.te, 4 ,TelC.pt. App. 312; CIlI'f v. Stllte. 5 'l:ex,
Ct. Ap!" 153. '. " ,. .
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license fees, has no force.(o) Nor has the objection that those taxed are not
assessed according to the business doqe.(p)
A license to retail liquors is not a contract, and is annulled by a law passed

within the life of the license;(q) it is neither a contract nor a grant, but a
mere permit, and the person receives it on the tacit conditlon and knowledge
that it is at all times within the control of the legislature.(r) The fee is part
of the police regulations and is not a tax, but is intended rather to prevent
sllch establishments than to raise and will not be held excessive
unless manifestly more than a fee for regulation.(t)
A fee of $250 required of retailers of liquors was sustained as being a police

regulation and not a tax ;(u) and an annual tax imposeil on persons, etc., pur-
suing the business of selling intoxicating liquors, except such as are manu-
factured within the state, held void,but sustained on rehearing as to Viola-
tion of the commercial clause, and the clause on imposts or duties 011 im-
ports.(v) .A bond for a liquor license must be made to the county, and
comply strictly with the state requirement.(w)
MUNIOlP.AL REGULATIONS OF LIQUOR TUAFFIO. The legislature may

give power to municipal corporations to license the liquor traffic, (X) although
its' charter contains a prohibitory clause.(lI) So it may authorize a city or
county to demand a license for such traffic.(z)
A municipal corporation empowered to impose license fees may make a

failure to take out a license and pay the fee subject the offender to fine and.
imprisonment.(a) That a city has exclusive power to license liquor dealers
therein, raises no implication of exemption from the general state laws taxing
them.(b) A charter authority to license, regulate, tax, or suppress tippling-
houses does not give authority to prohibit all sales of liquors within the mu-
nicipallimits;(c) but where by law the sale of liquor within two miles of tI;1e
university is illegal, it cannot be licensed.(d) Under a power to "tax" and
to "restrain" the liquor traffic a town may license it.(e) 'fhe corporate
authorities pf towns, when empowered by their charters to suppress the sale
of intoxicating liquors, may declare the unlicensed selling a nuisance.(f)
A municipal corporation may revoke a liquor license.(g) The board of

(0) Durach's App. 62 Pa. St. 491.
(P) Youu/l:blood v. Sexton, 32 Mich. 408.
(q) Calder v. Kirby, 6 Gray, 697.
(r) McKinney V. Town of Salem, 77 Ind. 213.

The license takes etrect from the date of Its Is.oe,
ar.d does not relate back to the order of the board
granting it. Vannoy v.State, 64 Ind. 447; State v.
Wilcox, 661nd. 667. Overruled 111 Keiser v. State,
78 Ind. 430.
(.) Burch v. Savannah. 42 Ga. 696.
(t) Johnson v. Philadelphia, 60 Pa. St. 445;. A.h

v. People, 11Mich. 347; Burlington v.lns. Co.31
Iowa, 102.
(u) Baker v. Panola Co. 30 Tex. 86.
(11) Higgins v. Rinker, 47 Tex. 381; Id.393.
(10) Fax"on v. Kelley, 3 Neb. 104. Bee Wood v.

Stirman, 37 Tex. 684.
(s) Tnck v. Town of Waldron, 31 Ark. 462.

Robertson v. Lllmbertvllle, 38 N. J. Law. 69.
(y) Dingman v. People, 61 Ill. 277.

(%) Hetzel' v. People, 4 Colo. 45 j Wiley v.
Owens, all Ind. 429.
(a) Cincinnati v. Bnckingham, 10 Ollio, 257;

White v. Kent, 11 OhIO St. 6511; Vandine's Petition,
6 PIck. lA7; Nightingale's Case, 11 Pick. 167;
Shelton v. Mobile, 3 Ala. 641/; Chilvars v. Peo;>le,
lll\llch. 43; Brooklyn v. Cleves, Lalor. 231; Buf.
falo v. Webster, 10 Wend, 99. ContI's, Bntler's
App. 73 Pa. St. 448.
(b) Decker v. McGowan, 69 Ga. 806.
(c) Tuck v. ToWn of Waldron, 31 Ark. 462.
(d) DeBols v.State, 34 Ark, 381.
(0) Mount Carmel v. Wabash Co. 60 Ill. 69. See

Burllnl';ton v. Bonjp;ardner, 2 Iowa, 603.
(f) Goddard v. Jacksonville, 15 Ill. 58S; Byers

v. Olney, 6 Ill. 35; Jacksonville v. Holland, 19
JII. 275; Pekin v. Smalzil, 21 Ill. 464; Block v.
JacksonVille, 36 Ill. 301.
(g) Harber v. Baogh, 43 Iowa, 514. See Ex

parte Whittington, 34 Ark. 394; Hennepin Co. v.
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lilJense has a discretlon, and cannot be compelled by manaamus to issue
licenses.(h) The licenses issued by the federal government do not supersede
state regulations.(i)
AMUSEMENTS AND PUBLIC ExmBITIONs. The legislature may require

places of amusement to be licensed by proper authority, as alegitimate exer-
cise of the taxing power and part of the police regulation,(j) and such fee is
not a tax on property.(k) So public amusements may be prohibited, except
when licensed.(l) A license to keep a theater will n.ot protect one who ex-
hibits feats of legerdemain.(m)
Exhibitions may be regulated or restrained.(n, Only those shows and ex-

hibitions named in the title to the act are included, and concerts are not in-
cluded.(o) Impromptu characterizations, if performed on successive nights, ,
require a license,(p) but prohibiting the setting up of any pUblic show, amuse-
ment, or exhibition, does not include a dancing-school.(q) Letting a small
room ill the upper part of a building for petty dramatic exhibitions, does not
constitute the carrying on the business of a theater.(I')
GAMBLING AND GAMING HOUSES. Games of chance or hazard, when made

lawful, are usually made so under licensed regulations.(s) An act licensing
gaming-houses simply operates as a permission, and does away with the misde·
meanOI;' but does not alter the character of contracts with gambler!'1.(t) 'fhe
failure to obtain such license leaves the gambler a public wrong-doer and liable
to indictment,(u) but the license fee cannot be recovered from one who has
failed to take out the license.(v) A city ordinance licensing gaming is null and
void, and is no protection against an indictment for the
BILLIARD TABLES. A statute reqUiring the keeper of a billiard table to

take out a license is constltutional,(x) and the municipal corporations of cities
and towns have the exclusive right to issue the license.(y) 'fhe power to
suppress and restrain billiard tables implies the power to license theru.(z) In
Alabama the owner of a billiard table is required to take out a license where
the loser pays for drinks at the bar.(a).
, Where a tax is laid on all "pursuing any occupation, trade, or profession,"
a persoll keeping a billiard table for profit is included, but not one who keeps

Robinson, 16 Minn. 381. As to appeal from de.
cision or commissioners refusing a license, see
state v. CommisSIoners, 15 Ind. 50!.
(h) Schl'lDdecker v. Marshall, 72 Pa. St. 200.
(I) McGuire v. Com. 3 Wall. 387; Purvear v.

Com. 5 Wall. 72; Com. v. Tbornily, 6 Allen. 446;
Com. v. Holhrook, 10 Allen, 30.1; Com. v. Keenan,
11 Allen. 262; Black v. Jefl'el'Bonv,lIe, 36 Ill. 301;
State v. Carney, 20 Iowa, S2; State v. Stutz, 20
Iowa. 488.
(j) Wallack v. Mnyor of N. Y. 3 Hun, Si; Ma.

bry v. Tn"ver, 1 Humph. 94; Trapp v. White, 35
Tex. 3S7; Germania v. State. 7 Md. 1.
(I<) Orton v. Brown, 35 Mi••. 42;.
(I) Sears v. West, 1 Mnrphy. 291; Hodges v.

Nashville, 2 H'."nph. 61; Mahry v. Tarver. 1
Humph. 94; v. Heneger, 5 Sneed. 257;
Orton v.BrowD, 35l\1Iiss. 4:':6.
(m) Jack. v. State, Ala 73.

v.15,no.7-34:

(n) Boston v. Schoffer, 9 Pick. 506; Baker v.
Cincinnati, 11 Ohio St. [,34.
(0) State v. Bowers 14 Ind. 195.
(P) Soc. for Reform. v. D:ers, 10 Abb. Pl'. 216.
(q) Com. v. Gee. 6 Cush, 174.
(r) GIllman v. State, &U Ala. 248.
(.) Washington v. Slate, 13 Ark. 752; Lewellen

v. Lockharts, 21 Grat. 570; Tanner v. Albion, 5
Hili. 121; St"te v. Hay, 29 Me. 457; state v. Free.
man. 38 N. H. 426; Com. v. Colton, S Gray, 488.
(I) Carrier v. Dramman. 3 Cal. 32<3.
(u) People v. Raynes, 3 Cal. 366.
(v) People v. Raynes, 3 Cal. 366.
(w)State v. Linllsay, 34 A,·k. 372-
(...) Lewellell v. Lockha"ts, 21 Grat. 670.
(y) Metz v. Com. 2 Mete. (Ky,) 14. .
(z) Burlington v. Lawrence, 42 10wa,681. See

Winoilski v, Gokel'·, 49 Vt. 282.
(a) dark v. St"te, 49 Ala. 37.
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it for amusement merely.(b) Such license takes effect from delivery and not
from its date.(e)
ENFORCEMENT OF STATUTORY OBLIGATIONS. 'Vhere a license is required

by statute, the imposition of a penalty amounts to a positive prohibition of a
contract made in violation of the statllte.(d) The provision in a bond that
the licensee will pay all fines and costs assessed against him for violation of
the act is constitutional.(e) No one can keep a dram-shop or drinking-saloon
without being amenable to the penalty of the act.(j) The penalties of the
Alabama act of 1848 are not repealed by the subsequent acts.(g)
A qui tam action for the penalty incurred by selling without a license can

only be maintained against the person selling, and not against his partner ;(h)
and it is no defense that he carried on the business on account of his em-
ployer and not for himself.(i) In such actions the declaration must aver that
defendant was such peddler, etc., as is required to have a license, and that he
did sell.(j) The grant of a license from a day past releases the penalties for
retailing without a license after that day, though before the taking out of tl1e
license.(k) The statute may authorize any person to institute suits, either in
bis own name or in the name of the state. to recover the penalty for its vio.
latioll.(l)An information for pilrsuing a taxable occupation without a
license must aver whether the amount due isa state or acounty tax; for, if
the latter, the levy should be alleged and proved.(m) The information must
allege that the sale was for profit, or on commission, or for other compensa·
tion.(n) and the' amount of the tax due at the dates of the occupation must
be alleged andproved.(o)
In Tennessee a remedy by distress warrant is provided against those exer-

cising a privilege without the required license.(p) In New Hampshire the
price of goods Bold may be recovered back in a civil Buit, but the act of ped-
dling is not illegal.(q) An action for the violation of the peddlers' act must
be brought in the nalIle of the county or the informer.(r) In such action it
is necessary not only to prove a sale. but such a sale as the law forbids by one
obviously a peddler.(s) Judgment may be given on presentment and infor-
mation for the forfeiture inflicted by the statute.(t)
REMEDY BY INDICTMENT. The indictment for doing business without a

license must allege whether it is brought under a statute requiring a state
license, or under all ordinance requiring city license.(u) Itmust specify the par-

(b) Washin!,:ton v. State, 13 Ark. 672, denying
Stevens v. State. 2 Ark. 291 j Tarde v. Benseman,
31 Tex 277.
(0) State v. Pate. 67 Mo. 488.
(d) Taliafero v. Mollett, 54 Ga. 160.
(e) KAne v.State, 78 Ind. 103. Where" general

obJi!,:"tion exists, the leglshlture m"y give it 10-
(lal effect. Lycoming v. Unwin, 15 P". St. 266.
(f) Erb v. State, 35 Ark. 631. The punishment

for keeping a salooll or dram_shOp without a
license Is flarerent from that for fallure to pay
taxes reqUired of those who .ellin qnantity, State
v. Clayton, 32 Ark. 185.
(go) Steme v. State, 20 Ala. 43.
(k) Martin v. McKtlight,l Tenn. 330.

(I) Winter v. State, 30 Ala. 22.
(I) Prigmore v. Thompson, Minor, 420. See'

Greer v. Bumpass, Mart. &; Y. 91; Slate V. Aikin,
7Yerg.268.
(k) City Council v. CortleB, 2 Balley, 186.
(I) Wallack v. Mayor of New York. 3 Hun, 84.
(m) Crews v. State, 10 Tex. Ct. App. 292-
(n) Conslns v. Com. 17 Grat. 807.
(0) Archer v. State, 9 Tex. App, 78-
(I') Stale v. Manz, 6 Cold. 657.
(q) Jones v. Berry, 33 N. H. 209.
(r) Higby v. People, 6 III.l6i.
(.) Bacon v. Wood, 3 1lI.26i.
(t) Collins' Case, 9 Leigh, 666.
(u) Com. v. Fox,lOPhllll. 2()!.
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ticular act or acts intended to be relied on.(1l) Charging that defendant did on
etc., and at the place occupied for that purpose, unlawfully deal as a me}'chant
without having a license authorizing him to deal as such, by then and there
selling, etc., is sUffiicient.(w) It is not necessary to charge that the goods were
sold by retail.(x) Nor,is it a defense that the acclIsed applied to the proper
officer for a license and tpndered the fee.(y) Nor is it a ground for quashing,
that or person to whom the goods were sold is omitted.(z) Circulat-
ing any other license than those properly issued is a felony, (a) and the indict-
ment in such case must directly charge that the license circulated was not
properly issued.(b) . . .
An indictment against a lleddler for selling witnoat a license must allege

facts which constitute hawking ·and 'as the gist of the offense is be-
ing engaged in such business.(c) Itmust aJlege that accused has not first ob-
tained a license therefor,(d) and, must set forth to whom the sale was made. (e)
If it avers merely a sale made, it is bad.(f) It should allege that accn cd
made peddling his business or occupation.(g) I

An indictment which alleges that defendant at a certain time and place
was a hawker and peddler and petty chapman, and did then and there go from
place to place exposing goods for sale, and did then and there sell certain goods,
is insufficient for want of an allegation that he Bold the goods as a haWker,
peddler, or petty chapman, or while going about as such.(h) On such indict-
ment the burden of proof is 011 the prosecution.(i) Where the indictment al-
leged that defendant did keep a restaurant, etc., it is sufficient.(j)
In an indictment for an unlawful exhibition it is not necessary that the ex-

hibition was for profit ;(k) if it is alleged that defendant did set up andpromote
an exhibition, designating it, without being first duly licensed therefor, and
contrary to the form of the statnte, it is sufficient.(l) Whether or not the
selling without a license will warrant a conviction is a question for the
jury.(m)-[ED.
(tI) Com. v. Dudley. 3 Mete. (Ky.) 221.
(til) State v. W1IIIs. 31 Mo. 192.
(:r) Tracy v. State, 3 Mo. 2.
(y) State·v. Myers, 63 Mo. 324.
(z) State v. Miller, 114 Mo. 532; Page v. state, 6

Mo. 205.
(II) People v. Logan, 1 Nev. 110.
(b) People v. LOj1an. 1 Nev.
(c) Sterne v. Stllte, :10 Ala. 43.
(d) May v. State, 9 Ala. 167.
(e) state v. Powell, 10 Rich. 613.

(.f) Com. v. Smith, 6 Bush, 3031 Mork v. COlD.
Id 3:17.
(g) Alcott v. Stllte, 8 Blackf. 6.
(h) Com. v. Bouckhelmer, 14 Gray,l!9.
(I) Stllte v. Hirsch. 46 Mo. 429. Compare State

y, /lIehe.on. 45 Mo. 575.
(J) Huttensteln v. State, 31 Ala. ·151.
(It) Pike v. State, 35 Ala.H7.
(I) Com. Y. Twltcliell, 4 Cush. Wf.
(m) Merritt v.Shaw, 69 Ala. tG.
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UNITED STATES V. TREADWELL and others.

(District Oourt,8. n. New York. March 17, 1888.)

COSTs-IN COMMON-LAW ACTIONS.
The prevailing party in ae,tions at common law in the United States courts,

under section 823 of the Revised Statutes, has a right to recover costs in all
cases, except where otherwise provided by some law of congress; the laws of
the states no longer affect either the right to costs or the rates,

John Proctor Olarke, Asst. Dist. Atty., for. plaintiff.
Thomas J. Rush, for defendants.
BROWN, J. In an action upon an official bond with sureties, the

plaintiff has recovered a verdict for $1,589.02 against one surety, and
the administratrix: of another surety. The counsel for the administra-
trix appeals from the taxation of costs against her, on the ground that
there had been no presentment of the claim to her or demand of pay-
ment prior to the suit, as required by the Revised Statutes of New
York, (2 Rev. St.*90, § 41,) and by sections 1835, 1836, of the NewYork
Code of Procedure. The plaintiff admits this fact, and that no costs
could be recovered in the state courts for that reason; but it claims
thl!.t the right to costs in the United States courts is not dependent
upon or limited by the state practice. The question here presented
was carefully considered by DEADY, J., in the case of Ethridge v. Jack-
son, 2 Sawy. 598, where, following the case of Hathaway v. Roach, 2
Wood. & M. 68, and, upon the United States statutes as they then
stood, he held that a state statute denying costs, when the recovery was
under $50, was applicable to common-law actions in the United States
district courts. The plaintiff relies upon the decision of NELSON, J.,
as reported in 1 Blatchf. 652. ..
The only essential difference between the opinion of Judge NELSON

and the pase above cited, is in regard to the application of section 34
of the judiciary act of 1789 to the question of the right to costs. 1
St. at Large, 92.
That section provides that "the laws of the several states, except

wh.ere the constitution, treatie3, or statutes of the United State3 shall
otherwise require or provide, shall be regarded as rules of decision in
trials at common law in courts of the United States, in cases whore
they apply." Section 721, Rev. St. Although there was then no
statute of the United States determining when costs shall be allowed
in common-law actions, Judge NELSON considered that this section
did not affect the question of the right to recover costs; while in the


