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cluding protest fees not allowed. The plaintiff is entitled to judg-
ment for that sum, with interest from February 12th,last. The rate
of interest on $500.54 will be 7 per cent. per annum, and on the
balance, $18,168.95, will be 10 per cent., such being the rates stip-
ulated in the contracts touching the respective sums. '

In re Rorm.
"(District Court, 8. D. Néw York. - March 14, 1883.)

1. EXTRADITION—COMPLAINT, WHEN SUFFICIENT.

In extradition proceedings the complaint is sufficient from which it clealy
appears that a treaty offense is meant to be charged. Where the form used in
the complaint was that the accused * is charged,’”’ and the complaint contains
other statements alleging a treaty offense, Aeld sufficient. '

2. SAME—TREATY WiTH Swiss CONFEDERATION—PRIOR CHARGE-—HABEAs CoOR-
PUS.

- Under the treaty with the Swiss confederation it is immaterial what prior

charges have been made in Switzerland against the accused if the complaint
here presented charge a treaty offense; and if the commission of the offense be
duly established before the commissioner, he cannot be discharged on Aabeas
corpus, though it should appear that a proceeding for a different and less of-
fense, not included in the treaty, had been previously taken against him in
Switzerland. )

8. DoCUMERTARY PRrooFs IN FoREIGN LANGUAGR — CERTIFICATE — ERRORS IN,
IMMATERIAL.

Documentary proofs being in German, and describing proceedings in Switz-
erland as for “‘unterschlogung,’”’ which may mean embezzlement, (“soustrac-
tion,”) or only abuse of trust (*‘d’abus de confiance,”) the latter not being a treaty
offense, gnd the certificate to the authentication of the documents stating, in
French, that they were for a proceeding “d’abus de confiance.” Held, that
the error in the certificate, if it was such, was immaterial, and that it was to
be presumed that the requisition for the accused was for a trial upon the
treaty offense.

L. G. Reed, for F. Roth. .

Condert Brothers, for Swiss Government.

Browx, J. The prisoner having been held by Commissioner Os-
born for extradition under the treaty with the Swiss confederation,’
articles 18, 14, (11 St. at Large, 593, 594,) has been brought before
me upon habeas corpus, and the record of the proceedings under a
certiorart is also produced. The crime charged is that of embezzle-
ment by Roth, as a public officer, of moneys collected by him as such,
from a military tax, in the canton of Berne, Switzerland. The record
shows abundant proof of the commission of the offense.
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The first objection presented on behalf of the accused is that
there was no proper complaint to give the commissioner jurisdiction.
Section 5270 of the Revised Statutes requires a complaint to be “made
under oath charging any person, etc., with having committed” one of
the treaty crimes. It is objected that this complaint does not charge
any crime, hecause the language of the complaint is “that the com-
plainant is informed and believes that one Frederick Roth, etc., is
- charged with the crime of embezzlement of public funds,” ete., with-
out making the eharge in direct la,nguage In another part of the
complaint it is stated that “the preclse amount ‘of the moneys so
embezzled and appropriated by the said Both is not yet ascertained,
but, as complainant is informed and believes, it was about 14,000
francs,” ete. If the complaint were required to be as precise, tech-
nical, and formal as an indictment, it should perhaps be held insufti-
cient; but that is not the case, and there is no reason for applying
to it such a rule. It is only necessary that the substance of the of-
fense be clearly set forth, so that the court can see that one or more
of the crimes enumerated in the treaty is alleged to have been com-
mitted. In re Farez, 7 Blatehf. 48; In re Henrich, 5 Blatchf. 414,
426. Taking this complaint altogether, it plainly answers this re-
quirement.

" The only other objection which it seems to me necessary fo notice
is that, upon the proofs, the crime with which the accused appears to
" be charged in Switzerland is not a treaty offense. The proofs sub-
mitted to the commissioner were largely documentary, showing pro-
ceedings against the accused taken in Berne, These documents, with-
the proofs attached, are all in the German language, and the offense
referred to is throughout deseribed by the word “unterschlagung;” the
ordinary meaning of which, as testified to before the commissioner, is
embezzlement, but which may also mean “fraud” or “breach of
trust;” and the facts stated in the documents themselves also show
very cleaxrly that the offense was embezzlement of public funds by a
public officer, within the language of article 14 of the treaty. The
chancellor, however, who certified to the proceedings befoxe the Swiss
magistrate, gives his certificate of authentication in the French lan-
guage, and certifies that the magistrate “was competent to entertain
a proceeding of this nature, having for its object le crime d’abus de con-
Jiance above mentioned.” By the French Code, which is in force in
Switzerland, there is a crime designated “d’abus de confiance,” which
is embraced in the chapter pertaining to crimes against private per-
sons only; while the embezzlement of public funds is a different
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crime, designated as “soustractions commises par les depositaires pub-
lics” in the chapter on crimes against the commonwealth., Code Penal,
§ 406, § 169. In the French text of the treaty between the United
States and the Swiss confederation, section 14 provides for the crime
of “soustraction,” ete., but not for the private offense of “d’abus de con-
Jiance.” ‘

It is contended by the counsel for the accused that the certificate
affixed to the documentary proof shows that the proceedingsin Switz-
erland are for the private offense of “d’abus de confiance,” and not for
the crime of “soustraction,” ete.; that, therefore, the accused cannot be
extradited for trial of the former, which is not a treaty offense. An
examination of the record shows that the use of this phrase in the
certificate was either an inadvertence, or else that it was used in its
general sense, and not intended as a technical deseription of the
crime with which the accused was charged; for the papers certified to
show clearly that the offense was committed by the accused as a publie
officer, and in the embezzlement of public moneys, and not the abuse
of a private trust; nor does the proof of the treaty offense rest upon
these certified documents alone; and it would be unreasonable to hold
that the effect of these clear proofs in the documents certified to should
be confrolled by an inadvertence of this kind in the certificate of au-
thentication. Moreover, it is immaterial what the particular charge
made in Switzerland is, inasmuch as it is not essential to extradition
that there should have been any previous criminal proceedings in-
stituted there as a prerequisite to the institution of extradition pro-
ceedings here.

The same objection seems to have been raised and overruled in the
Case of Farez, 7 Blatchf. 346, and in the Case of Herman Thomas,
12 Blatehf. 370, 380. Even if proceedings upon a lower grade of of-
fense had been instituted in Berne, I do not see how that would pre-
vent a subsequent complaint and requisition here for the extradition
of the accused upon a higher offense within the treaty, if such an of-
fense were proved, as has been proved in this case. All that the
treaty requires is that a requisition be made “in the name of the re-
spective governments, through the medium of their respective diplo-
matic or consular agents;” and if the commisgion of the crime be
properly established, as has been done in this case, the treaty de-
clares that the accused “shall be delivered up to justice.” There is
no condition in the treaty requiring any previous criminal charge in
Switzerland; nor can the fact—if it be a fact—that a less offense,
not covered by the treaty, has been previously eharged there, annul
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the treaty obligations or justify a refusal to surrender the acsused, if
a treaty offense is charged and proved upon a subsequent requisition
here. In such a case it is to be presumed that new proceedings are
designed to be instituted there for the higher offense which is here
charged, and for which the accused is claimed.

In the complaint presented to the commissioner in this case the
complainant makes oath that he is the consul of the Swiss confeder-
ation at this port, duly recognized as such by the president of the
United States; and, in eonclusion, the complainant, as such con-
sular agent, and “in the name of the Swiss confederation, requests a
warrant, ete., for the delivery of said Roth to the authorities of the
Swies confederation, in accordance with the terms of said treaty.”

All the conditions of the stipulations of the treaty have, in my
opinion, been fully met; and the writ, therefore, should be dis-
missed, and the prisoner remanded.

See In ré Fowler, 4« FED. REP. 303; Ex parte Lane, 6 FED. Rep. 84,

Morax ». SECORD.

(Utreust Court, 8. D. New York. 1883.)

IMPRISONED DEBTOR—DISCHARGE UNDER NEW YORK CoDR—ESCAPE,

The defendant, an imprisoned debtor, petitioned for a discharge. The plain-
tiff opposed on the ground that the application was premature, the defendant
not having been imprisoned on the execution issued from this court for & period
of three months, as is required by section 2202 of the New York Code of Civil
Procedure. Held, that such objection was well taken. The statute in such cases
must be strictly followed to give the court jurisdiction, and a discharge granted
before a strict compliance with the statute in this rcspect would render the
marshal liable in an action for an escape.

Robert Mazet, for motion.

E. W. Searing, opposed.

Coxg, J. The defendant, an imprisoned debtor, petitions for a dis-
charge. The plaintiff opposes on the ground, among others, that the
application is premature, the defendant not having been imprisoned .
on the execution issued out of this court for a period of three months,
as required by section 2202 of the Code of Civil Procedure. After -
careful consideration it is thought that this objection, though tech-
nical, is well taken. Unless the statute is strictly followed the court
does not acquire jurisdiction, and a discharge then granted would




