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110t; and that:,he should l>e from selling tobacco having
r.rM defendant has the right to use tin tags,

but they must be of such size,shape, and color as will not mislead
'. ..

An order will be passed accordance with this opinion.
,

M,oRRIS,. J., concurred.

NBW BELTING & PAOKING CO. and others v. SmLEY.

((]i.rcuit.(]ou'l't,4 ¥a8,q,c}/,u88tt,. March. 2, 1883.)

1. PATENT LAW-CONSTRUCTION IN LE'M'ER!l PATENT.
:The dlsclaimers·, qualification!!. and by the patent-office
,upon a patentee are forever binping upon him if: he chooses to accept a patent

Buchqualifications are conditions precedent, and are made to
protect- third persons, who might' otherwise be misled to their injury by the

enlargement by reissue or by construction.
2: S.um..,.,.R;EMEDYOFPATEWrEE_

Tneapplicant for a patentm!LY re.fu,se to take it with limitations, and being
rejected mayapplJ' to the supreme court of the District of Columbia, under
Rev. Bt:§ 4911 ; and, if still disSatislled,he 'has his remedy inequity by section
4915.

,c. H. Drew, for complainant.
B. F. Thu,rston and F. P. Fish, for defendant.
Before GRAY and LOWELL, JJ.

The,4ecision of this case, like so many others of its
class, depends upon the construction to be given to the claims of the
pate,nt. It is No. 140,635, granted to George Merrill, July 8, 1873,
for an improvement in knitting.machines. The result accomplished
by the new machinery is the production of a knitted fabric, into
which warp and weft threads are introduced, without weaving in the
ordinary mode, for the warp and weft are locked or held together by
a second weft or knitting thread. Any knitting-machine may be
adapted to this use, and the mere operation of knitting in not changed•
.The most essential thing is to present the warps to the knitting nee-
dles at an angle to tlle line of action or reciprocation of the needles,
else there will be no o!,portunity for them to move as they must, in
and out, to form and interlock the loops. So plain is the necessity
for this special mode of operation, that the witnesses in chief for the
plaintiffs testify that a piece of cloth shown them as having been
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made by the defendant must have been made by a machine substan- '
tially like that of the patent j and this appears to be so, if the claims
can have the broad scope which the 'plaintiffs contend 'for.
The invention is said in thespecmcation to be applicable to ,

eraldifferent kinds of cloth, andtha;t which is particularly described,'
which is a tube made on a circular lillltting.machhie, has been found
very valuable for the hose of fire-engines, and other similar purposes.
A cylinder, called the ring, C, is furnished with needles, which recip-
rocate vertically; a frame, F, for distributing the 'warp threads, is
suspeuded above the cylinder, and provided with a hole or space for
each warp thread, and is so much larger than the cylinder that the
warp threads which pass through it are bent over as they descend,
and are presented at an angle to the line of reciprocation of the
needles; and, by raising or lowering this frame, the angle may be
varied. Two weft threads are now laid round the cylinder,-one for
the filling and one for the knitting, or locking, which is done by the
needles in auy ordinary mode of knitting.
The fifth and last claim of the patent is not infringed. The other

four contain, as an element of their combination, the warp frame, F.
The first claim is :
"(1) In combination with a seriesof reeiprocating'needles, arranged to op-

erate as described, the frame, F, or its equivalent, arranged to guide and de-
liver a series of warp threads, at an angle to the line of reciprocation Qf said
lIeedles, between the needles, substantially as set forth!'

Claim 2 is for-
" Such a frame, or gUide, F, when made adjustable in relation to the needles,

whereby the angle at which the warp threads are presented to the needles
may be varied, 3S set forth!'

The third and fourth claims both mention a frame or guide ar-
ranged to deliver its threads at an angle to the line of reciprocation
of the needles.
This case turns upon the question whether the defendant uses the

guide frame, F, or its equivalent. He has a frame which is not of
such a shape as to present the warp threads at angle to the line of
reciprocation of the needles. For this purpose he uses a cam placed
towards the bottom of his cylinder, which pushes out a few threads at
a time at the right moment. The plaintiffs insist that the devices
of th,e defendaut are the equivalents for his warp frame. The de-
fendant replies that a patent was granted in England, in 1852, to
Nichols, Livesey & Wroughton, for a knitting-machine, calculated to
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do the work of the plaintiffs' machine. These English patentee8, in
their specification, take for granted one well-known sort of knitting-
machine, in whioh the needles are horizontal, and do not reciprocate,
but the fabric reciprocates, and show how warp and weft threads are
to be laid and knitted into a. fabricsuhstantially like Merrill's. The
defendant !las produced in court a machine which appears to be made
from the description and drawings of this patent. This machine
employs a cam for pushing out the warp threads. On the other
hand, the plaintiffs contend that the Nichols, Livesey & Wroughton
patent was a paper patent merely" and that the machine described
in it woulq. Q.o no useful work.
'iVe are of opinion, in accordance with the defendant's argument,

that the plaintiffs are estopped to say that the English patent did not
describe a working machine. When Merrill applied for his patent,
with claims in which the guide or frame, F, or its equivalent, was
claimed in a general way, the examiner wrote that several of the
claims were anticipate'd by the patent of Nichols, Livesey & Wrough.
ton, and by two others. The first claim was then amended byadd-
ing after the word"guide" the words"and deliver," and after the words
"frame, F, or its equivalent, arranged to guide a series of warp
threads," these words: "at angle to the line of reciprocation of
said The examiner again objected that the first claim
would s.till be too broad unless a certain part of the specification
should be limited, and that other clainis, which mentioned the frame,
F, without the qnalification which had been added to the first claim,
were still too broad; for, though they claimed the frame in combina-
tion with ,reciprocating needles, "it is not supposed," he wrote, "that
applicant intends to base any claims to patentability upon the fact
that his case employs reciprocating needles, while those in the reference
are stationary, for of machines are equally familiar," etc.
The applicant appeaJed to the commissioner of patents, but without
effect. He then submitted amended claims, in which he added, after
frame, F, the words "arranged as above described," and the o'flice re-
quired him to add, after arranged, "to deliver its threads." In the
letter making this condition, the examiner wrote, in reference to a
change in the specification such as he had before referred to:

. i. Ks the whole meri't of the case is made to turn on the fact that the warp
threads are delivered to the needles at angle to the line of their reciprocation,
and as the speciticationdescribes no advantage in 80 delivering them. rather
than moving them out of line l (as in the reference cited,) it should be amended
to do so."
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Accordingly the patentee added the paragraph which immediately
precedes the claims :

"'fhe great advantage of a machine constructed on this plan is that by
thus combining the reciprocating needles with a warp frame, arranged to de-
liver its threads as described, the needles in their movements pass between
the warp threads, and are in such a position that the weft and locking threads
can be laid in position by a simple carrier, and the whole operation of uniting
and binding together the threads is performed by the needles alone, without
the use of any other devices; the needles and the mechanism that operatea them
being the same as is in general use in knitting-machines."

In this paragraph we find admissions and statements which require
us to say that the change from one form of knitting mechanism to
another has nothing to do with this invention, and that the frame, F,
delivering its threads at an angle, is not the same thing as a frame
which cannot of itself guide and deliver the threads at an angle, but
must add a cam, or "other devices," as the patent has it, for that
purpose.
It has been several times decided by the supreme court that dis-

claimers, qualifications, and limitations, imposed upon a patentee by
the patent-office, are forever binding upon him if he chooses to ac-
cept a patent containing them. Not only are third persons likely to
be misled to their injury by any subsequent enlargement by reissue,
or by a broad construction of claims thus intended to be limited, but
these qualifications are conditions precedent,without which there
would have been no grant at all, an"d, of course, the grant must be
taken as it is given. If the applicant considers the case important
enough, he may refuse to take a limited patent, and, being then re-
jected altogether, may apply to the supreme court of the District of
Columbia, under Rev. St. § 4911; and if still dissatisfied, he has his
remedy in equity by section 4915. These remedies are ample, and
they are exclusive under the decisions cited by the defendant. Legett
v. Avery, 101 U. S. 256; Goodyear 00. v. Davis, 102 U. S. 222; James
v. Oampbell, 104 U. S. 356; Miller v. Bras80o. 104 U. S. 350, 355,
per BRADLEY, J. '
Construing the patent as we must according to the requirements

of the office, acquiesced in by the patentee, the defendant does not
infringe it, because his frame has not the peculiar construction which
the examiner declared was the only ground for issuing the patent.
It does not guide and deliver the warps at an angle without the aid
of other devices, but employs a cam to assist in that work, as in the
older English invention. Bill dismissed.



390 FEDERAL aEFORTER.

STANDARD MEA.SURING CO. v. TEAGUE and others.

(Circuit (Jourt, D. Ma88achu8etts. March 2. 1883.)

1. PATENT LAW...,.INFRINGEMENT.
Where a wholly new method or art has been discovered by a patentee. the

courts will construe the claims of his patent broadly, and ao aato coverall auch
mechanical means as embody the real invention.

2. SAME-EvIDENCE OF INFRINGEMENT.
Evidence, in an actiop. for infringement of a patent, that the defendants made

one machine of the kind complained of and exhibited it at a mechanic's fair,
is not sufficient, in the absence of proof that theY ever used or sold such ma-
chines.

Chauncey Smith and T. L. Wakefield, for complainants.
George L. Roberts ct Bros., for defendant.
Before GRAY and LOWELL, JJ.
LOWELL, J. The plaintiffs bring this suit for· the infringement of

two patents. The first and more important patent is No. 194.743,
granted to Tapley and Porter, August 28, 1877. entitled' "improve-
ment in devices for automatically measuring the Buperficial area of
sides of leather, ': etc., and is described as consisting, first, in the use,
in combination with a weighing scale, and an index operated thereby,
ofa series of weights suspended above the platform of said scale at
points equidistant from each other, and each representing a given frac-
tional part of a square foot of area, and adapted to be automatically
deposited upon the platform of the weighing device, either separately.
collectively, or any given number thereof, according to the area of the
object to be measured.
. The patentees then proceed to describe the particular machinery
by which this operation is to be performed: .
A number of pins are set above the platform of the weighing device, and to

each pin is attached a weight, both being held above the platform by a spiral
spring attached to the pin; the pins project through perforated tables, and the
upper table, which is set on springs, risQS to the exact height of the pins. The
skin, or other thin article. to be measnred, is laid on this table, so that it is
supported in part by the table, and in part by the heads of so of the pins
as its area will cover ; a" follower," or pierced platform, is now brought down
over the skin by a simple lever, and these two, with the pins upon which the
skin rests, are lowered by the action of the same lever until these pins de-
posit their weights upon the platform of the weighing device; the remaining
pins are not acted OJ) at all, but push up through the holes in the follower.
The pins are equidistant from each other, and the weights are all precisely
alike. The result is that certain definite areas of the leather, marked out by
the distance of the pins from each other, are represented by certain equal


