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Unless the answer contains such a special denial, the plaintiff need
give no proof of citizenship.  Fourth. The plaintiff in this ease waived
the sufficiency of the pleading by going to- trial on the issue of ‘eiti-
zenship without objection or exception. Fifth. In any event, it now -
appearing affirmatively that the plaintiff is not entitled to maintain
his suit in this tribunal, it would be the duty of the coutt to dmmlss
it. Sixth. The case was properly disposed of at the circuit; but,
however this may be, the disposition of it there was tantamount to a
dismissal, so far as the plaintiff’s-rights are concerned. To formally
dismiss-the case now would bé but an idle ceremony.
The motion for a new tnal is denied. - -

Enarp and another, for use, eto., v. Wittausport Naz, Bsvg. .
(Oircm't Court, W. D. Pennsylvania. December 19, 1882,) -

Nnxomx, Bmx—-—Uaumons stqomm—]?mmv-hcmox 5108, REv. Sm --an
+ TRIAL. : -

- ‘In thls ease the Jury, in ,ﬂndmgna yerdict for the ammmt which. plmntlﬂ was
entitled to recover, under sectign 5198:0f the Kevised Statutes of the.United

_ States, for alleged payments made to defendant by plaintiff of a ugurious rate
of discount, not having made, ceptain; deductions- as instructed by, the court,

. anew trial will be-ordered, unless plaintiff, within 10 days, remit,from the

verdict all over the amount which. the jury would -have found had they tol-
lowed the instructions of the’ court. B .

-Rule for a New Trial. Nt
- Debt, by Knapp and- Thompsm,for use eta against the Wilhama-
‘port National Bank, to recover thelpenalty, under sechon 5],98 of the
-Revised Btatutes.of; the. United States, for alleged pa.yments to: de-
.fenda.n»t by plamtiﬁs of a-usurions:state ef discount, . vt i bouit ot
- On the trial, before MtSK_ENNAN and Acmgsox, JJ., it appea}i’é‘& that
the defendant had dlscounted for, the plaintiffs ac;gommodatxon and
business paper, within two years pnor to the commencement’ of: the
‘a¢tion, at the rate of 9 per cent. per anrtm,, the’ totail “digeount
‘during that period being $2,170.04. ... The- Pena.lty was. clmmed in
double that amount. It a.ppearbd“tba%t the bank credited the plain.
tiffs with the net proctidfls of the accommodation paper at' the time
_of their dlsqount, and. charged them with. the face amounts at thelr
: maturity, and sgain creaitmg them with the. mﬁ proeeeds of the e~

- #From Weekly Notes, (Pa‘) Ses 7 Sup. Ct Rep. 276-
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newals, untll after the'plaintiffs’; failure, when the accommodation
paper (none of which had been_ paid by the plaintiffs) was taken up
and paid by plaintiffs’; ipdorser, one Otto. It also appeared that
plaintiffs made cash deposits with defendmnt and drew checks thereon,
a small balance being due plaintifis at the date of their failure.

The defendant proved that among the business paper discounted
by plaintiffs at defendant’s bank were two notes of Snyder Brothers,
amounting to some $1,200, and indorsed by plaintiffs, the proceeds
of which were passed. to -the. eredit of plaintiffs. These notes were
not paid at maturity, and the amounts due on them at the time of
the trial was about $830, a payment having been made the bank by
plaintiffs’ assignee since the commencement of the action.

The defendants offered in evidence the following charters of banks
in Pennsylvania, which charters, it was a.lleged authorized the banks
incorporated thereunder to take and receive a rate of interest or dis-
cotnt equal to or greater than that charged by the défendant in this
case:

" NAME. o Date of Act of Pamphlet L.
_Incorporation.
The Southwark Banking Company of the cltyof = - ‘

Philadelphia, - June 2, 1871. 1872, App. 1359
-The Franklin' Bankiof the city of Phxladelphla, - Apr. 1,1870. 1870, 736
The Germania Bank, located in the clty of Phil- N
- ‘adelphia,” : i June 2,1871. 1874, App. 325

"The United States Bankmg Compauy, located at -

Plifladelphia, " - I June ‘2,1871. 1873, App. 987
The Tiwentyisécond Ward Bank of Germantown, ‘ R

Philadelphia, - May 17,1871, 1871, 886
The Manayunk Bank, located in the city of Phll- ,

adelphia, - June 14, 1871, 1871, 1358
Thé. Bank: of: Amerloa, Aocated at Phgladalphxa, Apr: 27, 1870. 1871, App. 1532
The People’s Bank of the city of Phxladelphm, - Feb, 25, 1870. 1870, 237

"I‘he Butchérs’ and Drovers’ Bank at? Philadel- P

vphig, - 00w . o Apr. 27,1870 1871, App. 1537
The Market Bank, to be located at Phlla.delphm, Apr. 27,1870, 1871, App. 15634
The Quaker City Bank, - - . May 23,1871, 1871, 10568
The State National Bank - ' ‘June 2,1871. 1872, App. 1857
Thé Petroleum Bank, at Philadelphia, now the 1872, App. 1381

Shackamaxon Bank, . - .. . ’p e }NQV 30 1871. { P SXP 1037
The Somerset County Bank, - = - . - Mar. 26, 1872. 1873, 1040
"The Watsontown Bank, - -+« < Mar. 27, 1872. 1873, 1043
“T'hé Lycoming County Savings Bank, : ' "= -~ Mar 14,'1872. 1873, 1016
-The Iron & Glass Dollar Savings ‘Bsnk of Bir- - . '

mingham,. .- - e g = - Mar 1,1873. 1872, 191
The Harmony Savmgs Bank . T e Apr 24,1867, 1867, 1310
“The'Germanig Bavings Baik of Prt’tslmrgh’ Gutitikpr, 81870, 1870, 1049
“Fhe Iron Bauk of Pheenixwitle, 1= . s - <! May. 4,? 1871. 1871, 533
The City Bank of Scranton, - - - Mar. 20, 1871. 1877, 432

The State Bank of Delaware: County, <7 = May: 19,1871, 1873, 966
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MoKinNan, J.,: chdrged the jury that the court wasidivided in)
opinion as to the effedt of the offer of the charters of .eértain hanks.
in Pennsylvania, and that theyiwould how charge that ths:plaintifis-

“were entitled to recover, notwithstanding the: offer, and -that the: dify
ference of opinion of the court would be cert1ﬁed to the: supremb comst
of the United States for final decision. : fapie o b

The pla.mtlffs are entitled to recover double {'.he whole: amount ofr
the usurious rate of discount actually paid by them to the Bank. The’
jury should ascertain the whiole amount of ‘diseount recéived, by the
bank, from which they should deduct the discount on the last renewal
of the accommodation paper -which was paid by their indorser, Otto;
from that balance they should deduct the amount due the bank on
the Snyder notes, and twice that remeinder should be the a.mount of,
their verdict. S

Verdict for the plamhﬁs for $& 085 34, whereupom trha defeqd@nt
obtained this rule, - - o S L e ;

b 1----*—— : RIS P (T O

JFrom the deposition-of a juron, it appeared tbat the Jury, in mk
ing up their verdict, dedueted the Snyder notes; after doublingthe
whole discount less the:discount on. the last renewals paid by Ofto,
the indorser, and:that they put the amount of .these on: the Snydgr
notes at $750Q. e g

C. La Rue Munson, (w1th h1m A Candor, W H A1 mst;ong, and*
H. W. Watson,) forthexule. .., : 10~ LUV

The verdict was clearly against the welght of the ev1dence and the.
.charge of the court. ' The: Snyder notes were shown to be.§1,200, less
the payment of $370in: March, 1880, 'and this evidence: wag not-con-
tradicted. The balance due-on:these notes should ‘hateibeen. des
-ducted before doubling the discount. ' This deduction ig riot asked as
an-offset toa penalfy, but as showing that to their extenf:the, dis.
count on the accomnodation papér had not-beenipaid to'thd bank hy
the plaintiff, they having beetl éredited -with the. net proeeeds/of she
-accommodation paper, andigharged with the .face oft‘suehimotesdt
their maturity, carrying them forward by renewals until their pay-
ment by :Otto, plaintiffs” indorser; the bank having credited: fhem
‘with thre net proceeds of the:Snyder notes which:still remain napaid.
Swearingen-vi Birchy 4 Yeates; 882 j:8teimetd v. Curry, 1 Dallas,' 284
Wilson .v.: Whitaken, 5 'Phila." 358y Hinb . Bruner; 6. Phila.: 204 ;
Fiemmfing,v-.f‘MainélIns.f(&’b{"&}‘fWheabJ H9 ¢ Boss w.iadon, BN eates, 14}
DPringle v. Gaw, 6 Serg. & R. 298; Willing v. Brown, Id. 457; Hillv.
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City, 2 Phila. :351; Stack v. Patterson, 6 Phila. 225; Macheite v.
Lessig, 9 Phila, 132; Webb v, Méars, 4 Phila. 321; McIntosh v. Church,
3 Phila. 33; Andritz v. Wolf, 7 Phila. 106; Whitaker v. City, 2
Weekly Notes, 619; Wamsher v. Shoemaker, 4 Weekly Notes, 73; Em-
met v. Robinson, 2 Yeates, 514. ,

This court has decided that there are banks of issue in Pennsyl-
vania, authorized to receive a greater rate of discount than 6 per cent.
First Nat. Bank Mt. Pleasant v. Duncan, 6 ‘Weekly Notes, 158.

The decisions of the dupreme court of Pennsylvania construing a
statute of the United States are not binding on the federal courts. .

All banks 'ma,y issue circulating notes unless -prohibited by their
charters. The issue of negotiable paper:is an inherent right in every
corporation unless expressly denied them. .

None of the charters offered in evidence proh1b1t the banks thereby
inco¥porated from issuing circulatifg notes.

The general banking act of April 16, 1850, (P. L. 47 7,) to whieh-
many of the banks named were-subjeot, permitted the issue of circu-
lating notes in express terms.

The plaintiffs can recover only double the excess over the legal rate,
Hintermister v. First Nat. Bank, 64 N. Y. 212,

The plaintiffs can recover, if’ at all, only double the usurious in-
terest actually paid by them, hence the jury should deduct the Sny-
der notes from the amount claimed by the plaintiffs as received by
the bank.

H. T. Ames, (with him H. G Parsons and H. C. McCormick,)
contra. )

The verdict of the jury on questions of fact ought not to be dis-
turbed. There was some doubt as to the amount of the Snyder
notes, and the finding of the jury should be conclusive. The dedue-
tion of the Snyder notes was virtually an offset, which is not allowed
in an action to recover a penalty. Lebanon Nat. Bank v. Karmany,
11 Weekly Notes, 42; Bletz v. Columbia Nat. Bank, 6 Norris, 87;
First Nat. Bank Clarion v. Gruber, 8 Weekly Notes, 119; Columbia
Nat. Bank v. Bletz, Oct. T. Sup. Ct. at Pbg.

These cases settle the law of Pennsylvania that there are no banks
of issue in this state authorized to charge interest at a higher rate
than 6 per cent.; and these decisions being constructions of local
statutes. are binding on the federal courts in Pennsylvania.

The plaintiffs are entitled to recover double the whole amount of
the discount paid—not only twice the amount of the excess over the
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legal rate. Lebanon Nat. Bank v, Karmany, supra ; Columbm Nat.
Bank v. Bletz, supra.

Eo Die. Tur Court. The Snyder notes should have been de-
ducted before the discount was doubled. That would not be an off-
set to a penalty. When the bank credited the plaintiffs with the
proceeds of these notes, there was no appropriation of their amount
by either party, and as the plaintiffs made no direct payment to the
bank of the discount on the accommodation paper, it'would now be
equitable to make such deduction; for to the extent of such notes the
discount had not been paid by the plaintiffs. '

The deduection should have been made of the amount of the notes
less the sum ‘paid by plaintiffs® assignee thereon As the penalty
bears no interest, neither should there be any mterest ‘allowed on the
Snyder mnotes.

‘Rule absolute, qanless pla.mtlifs wathm 10 days remit from the ver.’
diet all above $2,150.34. ST

Oral opmlon by MCKENNAN, J.; Acmnson, J., concmnng

SnERMAN v. LanpoN and others,
(Circuit Court, 8. U, New York. January 23, 1883.)

Saremax, J.  The motion of the defendans for & new-Atri:a.I: m the
above-entitled cause is denied.

CareY v. Cunarp StEaM-SmIP Co.*
(Circuit Court, 8, D, New York, January 26, 1883.) °*

Saremaxn, J. The motion of the defendant in the above-ehhtled
cause for & new trial is demed and the stage of proceedmge 9 va-
cated.

*Affirmed.  See 7 Sup. Ct. Rep. 1860,
v.15 no. 4—-22




