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The case has been argued by plaintiff’s counsel upon the theory
throughout that the defendant agreed to subscribe for stock. This
is not proven,and the allegation of the answer on the subject does
not sustain such theory. That allegation is that the defendant told
Willard that if he secured a certain appointment he would be able to
take and pay for $2,000.of stock, and that as a memorandum of such
proposition he wrote his name in Willard’s memorandum-book. The
case is not one of a signature to a contract of subscription with
amount, number of shares, and the like left in blank, and the blank
to be filled by the representative of the company. It is not the case
of an actual signing of a contract of subscription, with an oral under-
standing making it conditional. It is a case where the party did not
subseribe, did not authorize any one to subscribe for him, did not
make a-legal.ratification of an unauthorized act, and, according to
the proofs and.the allegations of. the -answer, did not even agree un-
qualifiedly to take stock in the future. In such a case it is plain that
creditors of the sorporation have no greater rights or equities, so far
as the defendant is concerned, than the company had.

I have carefully examined the case of Jewell v. Rock River Paper
Co. 101 IiL. 57, and find nothing therein in conflict with the con-
clusions arrived at in the case at bar,

In Union Mut. L. Ins. Co. v. Frear Stone Manuf'g C'o 97 11, 537,
“the parties sought to be charged were actual subseribers for stock,
and it was held that as such subseribers they could not limit their
liability by agreement between themselves and the company.

Judgment must be entered in favor of the defendant.

Drarer v. Town or SrriNagPORT,
(Gz'ndz't Court, N.'D. New York. 1883.)

1. NEW TRIAL—CITIZENSHIP—PLEADINGS—GENERAL DENIAL.

Under the old system of pleadings the issue of citizenship could only he pre-

sented by plea in abatement
2, SaME.

" Under the New York Cods, pleas in abatement are abolished, and the ques-
tion can now be raised by a special denial in the same answer in which the de-
fendant pleada to the merits, but not by general denial.

'8, SAME.

Unless: the answer contains such a special genial the plaintiff necd nge no

proof of citizenship,
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4. SBamm, ’ '

‘Where the plaintift allowed testimony on a point which ghould have heen

specially pleaded without objection or exception, Aeid, that he had by such act .
waived his’ nght to obJect to the sufficiency of the pleadmg

Motion for New Trial. v ‘ "

James R.-Coz, for motion. :

William. F'. Cogswell, opposed

CoxE, J. This action is on coupons cut from bonds a.lleged to have':
been executed and issued by the defendant. ; :

On the first trial the defendant succeeded on the ground that the
bonds were. void for lack of seals, but the supreme court reversed the
judgment and ordered a new trial, which took place at the last No-
vember . eircuit.. A wverdict. . was then ordered. for the defendant
solely upon.the ground that the court had no jurisdiction, the plaintiff’
not being a citizen of Massachusetts at the time the action was com-
menced.. The circumstances of the trial were somewhat anomalous::
The plaintiff, who:was called as a witness by the defendant, testified,
in substance, that .he sold his real estate in Massachusetts .in-1876;
and since that time .had been: there but .once or twice, and then-for
a few hours only, though he regarded himself as a resident of Barring--
ton, in that state. He further testified that since 1876 he had kept "
houseé and spent most of his time in the city of New York. The ques:
tion of citizenship not being entirely free from doubt, it was submitted
to the jury to find a special verdict on:that issue. The verdict being
against the plaintiff, the eourt disposed of the case as béfore stated.
On the trial the attention of the court was not called fo.the pleadings.
The evidence was admitted, the question of eitizenship submitted, and"
a general verdict directed, without objection or exceptlon by the plain-
tiff.

The plaintifi now moves to set aside the verdlct ingisting that
there was a mistrial; that the verdict was inconsequential, inde-
cigive, and on an immaterial issue not presented by the pleadings.
The allegations applicable are as follows:

In the complaint:

«David S. Draper, a citizen of the state of Massachusetts, pla.intift‘ in this
action, * * * complaing ¥ % * as follows,”

In the answer : :

«The said defendant denies each and every allegation in said dec]aration, ‘
except as ‘hereinaftér admitted, viz.: It admits that’ it, the said defendant,
is a municipal corporation.” s

The pleadings were unverified.:
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The defendant argues that the above allegation of the complaint, -
assuming it to be ah averment of cmzenshlp, and not a mere de-
scriptio persone, is conﬁr’ovefﬁed and piit in issue' by the answer; but
the plaintiff contends that this can only be done by a plea in abate-
ment. It would seem that neither position i¢: wholly correct; that
in order fo raise an issue on the question ofi citizenship, where the
defect does not appear on the face of the complaint, it is necessary
that the answer,should contain a special and specific denial; a gen-
eral denial is not sufficient, . The .plaintiff isientifled to be advised
in advance of the igdues which the defendant desires to try. Under
the assimilation aet of June, 1872; the pleadings in actions atlaw are
required to conform ‘to those in the state courts. It therefore be-
comes important to examine the provisions of the New York Code, in
force at the.time this action was commenced, January, 1877.

Section 143 of tha Code of Procedure provides that the only plead-
ing on the part of the defendant shall be either a demurrer or an
answer. A demurrer (seetion 144). may be interposed on various
grounds, among whieh':are the following: That. the eourt -has no
jurisdiction of the:subject of the.action, and that'the plaintiff has no
legal capacity to sue.. When any of the matters ennmerated in sec-
tion 144 do not appear on the face of the comiplaint; the objection
may be taken by answer. - Section: 147. . :It is. further provided, by
section 148, that'if no sueh objection is taken, éither by.demurrer or
angwer, the deferidant. shall beideemed to have waived the same,
excepting only the objection to the jurisdiction of ithe court, and the
objection that theeomplaint does not state: fa.cts suiﬁcwnt to consti-
tute a. cause of action. Section 149 provides::

“The answer of the defendant fiust eontain {1)a general or spec:fic deriial
of each material allegation of the complaint controverted by the defendaut,

or, of any knowledge. ov .information -thereof suﬂwlent te form a belief (7)
a statement of any pew matter. * kD : :

Every material allegation of the- compla.mt not coni;roverted by the
answer shall, for ihe purposes.of the action, be taken as trne. Bec-
tion 168. A defense which does not involve the merits of the-action
shall not be pleaded unless it is verified; ‘2 Rev. St. p. 352 part 3 c.
6, tit. 2, § 7, and Code"of Giv.- Proc. § 518. ' »

The foregoing provisions are substantially retained in. the ‘new
“Code of.Civil Procedure;” they seem $0 have escaped from the Re-
vigion compaxatwely unimpaired. Under the former system the rule
was well-nigh universal that pleading to the merits waived all objec-
tion to the plaintiff’s capacity to sue. : If the defendant disputed the
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citizenship of the plaintiff he was required to plead the fact in’ ‘abate.
ment, and the issue thus formed was to be first’ dléposed of before
the case camie on fof trial on the merits. 2 Abb. U. 8.Pr. 55; De Wolf
v. Raband, 1 Pet. 498; Jones v. League, 18 How." ‘%6 Sheppard v.
Graves, 14 How. 505; Livingston v. Story, 11 Pet. 851; Erwin v.
Loury, 7 How. 172; Green v. Custard, 23 How. 485; De Sobry v.
Nicholson, 8 Wall. 420. But the adoption of the Code wrought a
complete revolution in pleading: the old landmarks were swept away,
and a new system inaugurated. Beparate ‘pleas in abatement are
now unknown; they must be pleaded and trféd like other defenses.
Gardner v. Clark, 21 N. Y. 899; Sweet v. Tuttle, 14 N. Y. 468. But
now, as always, such defenses ‘must be distinetly, separately, and
affirmatively stated in the answer. If not so stated the objection
is waived. Proof of such defenses cannot be given under & general
denial. Abe v. Clark, 81 Barb. 288; Dillaye v. Parks, Id. 132; Seran-
tomv. F. & M. Bank, 24 N. Y. 424; Tremper ¥. Conklin, 44 Barb. 456;
Hosley v. Black, 98 N. Y. 488; Merritt v. Walsh, 32 N. Y. 685;
Zabriskie v. Smith, 13 N. Y. 822 ; 'Brennan v. Ncw York 62 N. Y. 365
Chaffer v. Morss, 67 Barb. 252.

See, also, as bearing on this question, the statute which prov1des
that “in an action by or against a corporation, th8 plaintiff need not
prove, upon the trial, the ‘existence of the corporation, unless the
angwer is verified, and contains an affirmative allegation that the
plalntlﬁ or defendant, as the“case may be, is not a corporation,”
Code of Civil Proe. § 1776; and also Bank of ‘Genesee v. Patchen
Bank, 13 N. Y. 809; Phaniz Bank v. Donnéll, (1 Hand,) 40 N. Y.
410; Fulton Ins. Co. v. Baldwin, 37 N. Y. 648." i

The rule as heretofore stated would seem, then ‘t6" be rea.sona.bly
clear that in New York proof cannot be given’ on the trial dmputxng_
plamtlﬁ’s citizenship, unless notide is given by a special denial in-the
answer.” To hold otherwise would be to establish an unprecedented
and dangerous system of pleading—a system offering no check to
chicanery, where ]ustlce ma.’y easily be defeated by trlckery and
fraud.

It is suggested that the ﬁfth sectmn of the act of March 3, 1875,
has changed this rule, and opened the door for an indiseriminate and
irrelevant attack upon a plamtxﬁ suing in the federal courts. ' The
section referred to provides in ‘substance that if at any time it shall
appear to the'satisfaction’ of the dircuit eburt that such suit does
not really and substantially fnvolve 8 disputeor cont‘roversy properly
within its jurisdiction, the eourt shall proceéd no further, but shall
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dismiss the suit. By using this language congress did not intend to
allow the defendant to admit an allegation of his adversary’s pleading,
and then, on the trial, offer proof that his own admission is untrue
The proof under this section, like other proof, must “appear” in an
orderly and proper ma,nner, and must be admissible under the plead-
ings.

- It the fact requiring a dismissal does actually appear, the court
should proceed as indicated by the statute. But the defendant
cannot offer proof of such fact unless it is admissible on some issue
duly presented, and if he attempts to do so, the plammff can exclude
it by timely: objection. In. other words, where the issue of citizen-
ship 18 not raised by the answer,, the plamtﬁf has it in his power at
the trial to prevent a.nythmg from appearing on the subject pro or
.con, If he does not avail bimself, of this pr1v1lege, and allows evi-
_dence proving want of _jurisdigtion 1 to be admitted, the court has no
alternative but to act as directed by the statute.

The, cases of Wzllmms V. Nottawa, 104 U. 8. 209, and Rae v. Grand
Trunk Ry Co 14 Fep. Rzp, 401, are not so far as disclosed by the
record, in conflict with these views. In ‘both, the, facts Whlch com-
pelled .the dismissal appeared, a8 in this case, on the trial. The
question wag not one of pleading; it d1d not relate to the extent.and
nature of, the proof. admissible under a pa,rtlcula.r allega.tmn ‘and
denial, ‘but rather to the effect which should be given to: ev1den,ce
-already before the court This i inguiry has been somewhat extended
because of its general interest and 1mportance, an,d not- because it is
necessary to a determqqa,tmn of this motion.

The vital question here is not one of pleading ¢ or. practlce All
these considerations ha.ve, in; the sequence of events, been, left“ far
behind:: Whatever the plamﬁlﬁ’e rights may have been, he waived
and lost them by allowing the fatal gvidence to be admltted Afte1
permitting, the question to be spbnmtted without ob]ectlon or excep-
tion, precisely as though there were:an issue rzused the plaintiff can-
not complain of the disposition of the case at the circuit. His coun-
sel could not have foreseen or prevented the result, whichi i i8 ‘alone
attributable to the conduct of fhe. plainfiff., ; -

These congiderations, leag,,to the followmg conch.swns R

,Fwst. Under the, old systemy, of pleadmg the issue. of mtxzenshlp
fcould only be gresented. by plea in. abatement Second. Under the
New York Gode .pleas in abatement:are a.bohghed a.nd the‘questlon
can now he ra.lsed by a specla,l dema] in.the same answer in which
the defendant pleads to the werits, but not by general denla,l Third.
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Unless the answer contains such a special denial, the plaintiff need
give no proof of citizenship.  Fourth. The plaintiff in this ease waived
the sufficiency of the pleading by going to- trial on the issue of ‘eiti-
zenship without objection or exception. Fifth. In any event, it now -
appearing affirmatively that the plaintiff is not entitled to maintain
his suit in this tribunal, it would be the duty of the coutt to dmmlss
it. Sixth. The case was properly disposed of at the circuit; but,
however this may be, the disposition of it there was tantamount to a
dismissal, so far as the plaintiff’s-rights are concerned. To formally
dismiss-the case now would bé but an idle ceremony.
The motion for a new tnal is denied. - -

Enarp and another, for use, eto., v. Wittausport Naz, Bsvg. .
(Oircm't Court, W. D. Pennsylvania. December 19, 1882,) -

Nnxomx, Bmx—-—Uaumons stqomm—]?mmv-hcmox 5108, REv. Sm --an
+ TRIAL. : -

- ‘In thls ease the Jury, in ,ﬂndmgna yerdict for the ammmt which. plmntlﬂ was
entitled to recover, under sectign 5198:0f the Kevised Statutes of the.United

_ States, for alleged payments made to defendant by plaintiff of a ugurious rate
of discount, not having made, ceptain; deductions- as instructed by, the court,

. anew trial will be-ordered, unless plaintiff, within 10 days, remit,from the

verdict all over the amount which. the jury would -have found had they tol-
lowed the instructions of the’ court. B .

-Rule for a New Trial. Nt
- Debt, by Knapp and- Thompsm,for use eta against the Wilhama-
‘port National Bank, to recover thelpenalty, under sechon 5],98 of the
-Revised Btatutes.of; the. United States, for alleged pa.yments to: de-
.fenda.n»t by plamtiﬁs of a-usurions:state ef discount, . vt i bouit ot
- On the trial, before MtSK_ENNAN and Acmgsox, JJ., it appea}i’é‘& that
the defendant had dlscounted for, the plaintiffs ac;gommodatxon and
business paper, within two years pnor to the commencement’ of: the
‘a¢tion, at the rate of 9 per cent. per anrtm,, the’ totail “digeount
‘during that period being $2,170.04. ... The- Pena.lty was. clmmed in
double that amount. It a.ppearbd“tba%t the bank credited the plain.
tiffs with the net proctidfls of the accommodation paper at' the time
_of their dlsqount, and. charged them with. the face amounts at thelr
: maturity, and sgain creaitmg them with the. mﬁ proeeeds of the e~

- #From Weekly Notes, (Pa‘) Ses 7 Sup. Ct Rep. 276-




