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Barker v. Topp.

(Circuit Court, N, D. New York. November 29, 1882.)

1. ANNULMENT OF DECREE.
It being made to appear to the court by the petition of strangers to the record
that a decree was obtained by collusion between complainant and defendant, it
is annulled and the cause dismissed.

2. BARKER PATENT FOR CHAIN-PuMPS, ‘
Vacation of judgment in favor of Barker relssue No. 6,531, for chain pumps,
reported in 13 FED. REP, 473,

The decision in Barker v. Todd, reported in 13 Fep. Rep. 473, has
since been set aside upon the application of the L. M. Rumsey Manu-
facturing Company, and the case finally disposed of by the following
decree. ’ ' : ’

Parkinson & Parkinson, for L. M. Rumsey Manufacturing Company.

R. H. Duell, for Barker.

Warnace, J. This cause having been heard upon the petition
of the L. M. Rumsey Manufacturing Company et al. to vacate and
annul the decree heretofore entered herein, and upon affidavits and
arguments of counsel in behalf of the said petitioners and the said
complainant, Barker, and it appearing to the court that the proceed-
ings therein were procured by collusion between the complainant, Bar-
ker, and the defendant, Todd, and that there was no real controversy
between them, it is hereby ordered, adjudged, and decreed that the
said decree, to-wit, the decree entered on or about the twelfth day of
September, 1882, be and the same is hereby vacated and annulled,
and that this cause be dismissed. It is further ordered that said Bar-
ker pay the disbursements incurred in the said application for vaca-
tion of said decree.

GronsTADT . WITTHOFF.
(Distriet Court, 8. D, New York. Februa.ryvs, 1883.)

1. SapPING~—UsaGE oF PoRT—LaNDING CARGO.
In the absence of any different usage of the port, or other indication in the
bill of lading, a vessel is bound to land her cargo at some suitable wharf.
2. SAME—~BrLLs oF Lapine—How CONSTRUED.
Bills of lading, like other commercial instruments, when indefinite in their
terms, are to be construed reasonably according to the presumed intention to
be gathered from the situation of the parties, and their relations to the ship
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and to each other; they should not be construed, unnecessarily, so as to make
different consignees responsible for each other’s faults, nor for delays of the
vessel, if they have no control of her movements or in selecting a dock.

3. BaME—LAY Davs—WHEN CoMMENCE.

Where the bill of lading contains nothing to indicate a contrary intention,
the stipulated lay days should be held not to begin to run as against the con-
signees of cargo on & general ship unti}l the vessel has arrived at her berth, or
is in actual readiness to discharge, according to her legal obligation. Secus, ax
against the charterer; or & consignee assuming all the obligations of the char-
ter-party, or having the control of the shlp.

4, Same—CosToM AND UsAGE.

A custom or usage to dispense with this legal obligation must be so fixed,
uniform, and well understood, as to be presumed to form a part of the con-
tract, Buch a usage is not made out by evidence that in the majority of cases
merely certain kinds of cargo are discharged on lighters for the mutual conve-
nience. of the consignee and the vessel, where it also appears that it is not un-
usual to discharge upon the dock, and that plenty of docks were available,

5. BaAME—MoDE oF DiscHARGING VESSEL,

The words ‘¢ to be taken free from on board,” in a bill of lading, do not, nec-

essarily, mean to be taken on lighters-away from the wharf.
6. BAME—CABE STATED.

[The ship Petropolis having arrived with 2,090 empty petroleum barrels stowed
above a cargo of iron, which by the charter—party and bill of lading were to be
discharged at the same berth, was directed by the consignees of the latter to
go to the Erie basin, where barrels would not then be received. The ship ar-
rived there on May 26th, but could not reach the wharf, and moored along-side
another vessel. She was unable to get a berth along-side the wharf until Junc
1st, and the barrels were discharged by the 4th., The bill of lading gave four
lay days, and demurrage thercafter, not indicating when they commenced to
run. On May 25th the vessel notified the consignee that she would be ready
to discharge on the 26th, and the consignee, on the 27th, notified her to dis-
charge the barrels on the dock if lighters were not along-side. Held, that the
lay days, as against the respondents, did not commence until June 1st, and that
no demurmge accrued,

In Admnalty.

Beebe, Wilcox & Hobbs, for libelant.

E. 8. Hubbe, for respondent.

Brown, J. This action was brought against the owners and
consignees of 2,090 empty petroleum barrels, imported in the ship
Petropolis, from Pillau, and consigned to the respondents in New
York, to recover four days’ demurrage, at the rate of £10 per day, for
delay in receiving the barrels beyond the time specified in the bill of
lading. The case turns partly on the construction of the bill of
lading, and partly on the question whether the respondénts were
bound to receive the barrels on lighters instead of on the wharf.

The Petropolis had a cargo consisting mainly of iron, with the pe-
troleum barrels stowed above it. 'She arrived in New York on the
twenty-first day of May, 1880, and upon the request of the owner of the
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iron, the major part of the cargo, went to the Erie basin to dlscharge,
without econsulting the respondents, where she arrived on May 26th,
and moored along-side another vessel. She was not able to obtain
a berth by the wharf until the morning of May 81st, and soon after-
wards was obliged to haul out again to admit of the departure of an-
other vessel, and did not reach the wharf again until 4 p. M. of the
same day. On the following morning, June 1st, the discharge of the
barrels was commenced, and completed on the afternoon of the 4th.
The iron was thereafter discharged on the wharf.

The bill of lading contained upon the margin the following clause:

“To be taken free from on board in four running days, or to pay £10
sterling demurrage for every day longer detained;” and in the body
it is provided that the consignee should pay freight, “say one shil-
ing sterling for every barrel taken in, with all other conditions as per
charter-party, with primage and average accustomed.”
- The charter referred to in the bill of lading provided that the
Petropolis should proceed to Pillau, and there load, not exceeding about
2,000 empty petroleum barrels, and thence proceed to New York,
and deliver the same to the freighter, or hi¢ assigns, on being paid
freight, “say one shilling sterling for every barrel taken in, £2
gratuity to the master, The captain has liberty to complete the
vessel with rails and other cargo; the cargo to be delivered at Pillau
free on the railing of the vessel, and to be discharged in the same
berth where the rails are discharged. Freight payable on delivery
of the cargo agreeably to the bills of lading; the cargo to be taken
from-along-side the said vessel at merchant's risk and expense. Four
running working days are allowed for loading the barrels, and twelve
running working days for discharging the whole cargo; and if de-
tained during a longer period, he engages to pay for such detention
at the rate of £10 sterling per day.” -

Prior to the arrival of the vessel, the respondents had sold the bar-
rels to a purchaser who agreed to take them on arrival without delay.
On May 25th, before arriving at the dock, the master of the ship
gave notice to the respondents that he would be ready to discharge on
the following day. On the 27th the respondents notified the captain
that if no lighter was along-side, to discharge the barrels on the dock,
giving them notice thereof; to which, on the same da.v, the agent of
the vessel replied they would do so, if the respondents would obtain
permission from the owners of the dock. The agent testified on the
‘trial that after receiving the respondents’ letter he had applied for
permigsion to place the barrels on the dock and been refused; and
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that many owners of docks refused foreceive petroleum barrels on ac-
count of the danger of fire and its affecting their insurance ; and that
this application had been made before his letter to the respondents.
The respondents were not notified that permission had been refused,
nor did they reply to the last-named letter.

A general ship is bound to make delivery of her cargo at a wharf,
or other suitable place of landing, unless otherwise provided by the
bill of lading or the usage of the port. In the absence of any usage
or stipulation, she may go to any suitable wharf of her own selection,
and if she has on board such a cargo as cannot all be delivered at
the same wharf, the burden of delivery still rests upon her, and she
must go to different wharves unless she can make arrangements with
the owners of the cargo to avoid that trouble. 1 Pars. Shipp. &
Adm. 222; Moody v. Five Hundred Thousand Laths, 2 FEp. Rep. 608.
In the absence of any special provision, the lay days provided in the
bill of lading do not begin to run until the vessel has arrived at some
usual or suitable place of discharge. Aylward v. Smith, 2 Low. 192;
Hodge v. N. Y. & N. H. R. R. 46 Conn. 277; The Grafton, Olcott,
49; Irzo v. Perkins, 10 Fep. Rer. 779, and cases cited.

It has been decided, however, and such seems to be the general
rule, that, as between the ship-owner and the charterer, the “arrival”
of the ship is deemed complete, and the lay days begin to run from
the time when the ship has arrived at the usual or designated place
of discharge within the port, such as the publie docks, although not
able’ to get a berth immediately, so as to commence her discharge.
Broun v. Johnson, 10 Mees. & W. 331; Kell v. Anderson, Id. 498;
Nelson v. Dahl, 12 Ch. Div. 568; Davies v. McVeagh, 4 Exch. Div.

265; Sleeper. v. Puig, 10 Ben. 181; Macl. Shipp. 526-532.

The libelant invokes the application of this rule from the time of
the arrival of the Petropolis at the Erie Basin on the twenty-sixth of
May; and if this rule is applicable fo the respondents as consignees
under this bill of lading, they must be held liable, although the four

lay days provided by it bad expired before the vessel reached her
berth. o . ,
The question is one -of construction of the terms of the bill of
lading. As between the charterers and owners, it is just that where
the stipulation is that the ship is not to be detained beyond a cer-
tain number of days in loading or unloading, the charterer who desig-
nates the place of discharge, and after arrival controls the motions of
the ship, shall bear the risk of any delay in obtaining a berth at the
place of his own selection; for from the time of arrival at the
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place designated for discharge “the carrying voyage of the ship is
over,” and she is at the disposal of the charterer for the purpose of
unloading. Nelson v. Dahl, 12 Ch. Div. 568, 590; Wright v. New
Zealand, ete., Co. 4 BExch. Div, 165, 171; Adams v. Royal M. 8. S. Co.
5 C. B. (N. 8.) 492. That construction, under such circumstances,
is reasonable, and presumably according to the intention of the
parties.

There are several cases in the English courts where a similar rule
has been applied also to consignees under the bills of lading of a
general ship, (Porteus v. Watney, 3 Q. B. Div. 584; Straker v.
Kidd, 1d. 223; Leer v. Yates, 8 Taunt. 387; Randall v. Lynch, 2
Campb. 352; Harman v. Gaudolphin, Holt, N. P. 35;) but on examin-
ation they will all be found to turn upon the express language of th.

contract made by the bill of lading.

"~ In Leer v. Yates there were several different consignees, each of
whom stipulated that thie goods “should be taken out in 20 days afte:
arrival, or to pay £4 per day demurrage.” The “arrival” being com-
plete from the time of entering the docks, each consignee was held
liable in solido upon the express contract, although the delay was
partly through not getting a berth within the dock, and partly througl
the negligence of other consignees in not removing the supermcum
bent cargo,

In Kell v. Anderson, 10 Mees. & W. 498, 502, Baron PirkE ob-
serves that the case of Leer v. Yates turned entlrely upon the words
“after arrival,” by which the parties had bound themselves. Seé,
also, Cross v. Beard, 26 N. Y. 89. 8o, in Harman v. Ga/udolphm,
supra, the stipulation was that the consignee should “clear the goods
in 14 running days after her arvival in port.” "It was held that the
~ consignee took the risk of all delays not oecasioned by the delay of
the ship. In Randall v. Lynch the charter-party prov1de& that the
lay days should “continue in London from the day of reportig at the
custom-house.” In Porteus v. Wainey (1878) the charter-patty al-
lowed “14 working days for loadmg and unloading, and demurragé at
£35 per day.” The bills of ladmg to various consignees provided for
the delivery of goods “on paying freight for the said goods, and all
other conditions as per charter-party.”  The defendant’s goods were
at the bottom of the ship; and although he was without fault and ready
within the time to temove his goods, he was held liable for the de-
lays caused solely by other cons1gneés having goods above, his, on
account of the express la.ngua.ge of the bill of lading, which adopted
the terms and the liabilitiés of the charter-party. The embarrass-
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ing results of contracts such as these, making the several consignees
virtually answerable for the faults of each other, although without
fault of their own, is fully recognized and discussed in this case,
as well as in that of Leer v. Yates, and the defendants were held liable,
simply because the terms of the contract left no alternative. Macl.
Shipp. 531.

Where the terms of the bill of lading, however, admit of a differ-
ent construction, a different rule bas been applied to consignees; as
where it stipulates for a discharge “in the usual and customary man-
ner,” or where the time is to be reckoned “from the time of the ves-
sel being ready to unload and in turn to deliver;” or where by the
usage of the port and of the trade, the arrival is not deemed complete
until a berth is reached, or where a discharge is to be made “accord-
ing to the customs of the port,” or where a certain quay is named, in
which case the ship must get along-side. Rogers v. Forresters, 2
Campb. 483; Robertson v. Jackson, 2 C, B, 412, (Man., G. & 8.;)
Nordon v. Dempsey, 1 C. P. Div., 654; Eleven Hundred Tons Coal,
12 Fep. BRer. 185; Postlethwaite v. Freeland, 4 Exch. Div. 155;
Strahan v. Gabriel, unreported, cited by Brerr, L. J., in Nelson v.
Dahl, 12 Ch. Div. 589, 590.

I have found no case save that of Dobson v. Droop, 4 Car. & P.
112, in which the liability of a consignee of goods on & general ship
is considered, where the bill of lading did not either expressly by its
own language, or else by adopting the liabilities of the charter-party,
fix or indicate the time when the lay days were to commence. In
that case the ship was to be “discharged in 14 running days, or five
pounds a day demurrage;” and Lord Tenterpex held the defendant
was not liable for the delay caused by the misconduct of another con-
signee. This case has, it is true, been referred to as overruled by
those above cited. This is not, however, strictly true; since the pro-
visions in the bill of lading were in all of those cases essentially dif-
ferent. ,

In the present case the bill of lading is substantially the same as.
in the case of Dobson v. Droop. It does not adopt the mere terms of
the charter-party as to demurrage, as in the case of Porteus v. Wat-
ney, supra, 8o as to assume the liabilities of the charterer. It adopts.
only “all the other conditions as per charter-party,” making its own
different provmonT as to the lay days; which, therefore, supersedes.
the general provisions of the charter-party on that subject. It pro-
vides that the barrels are “to be taken free from on board in four

f running days, or to pay £10 sterling demurrage for every day longer
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detained,” with nothing to indicate when the lay days are to com--
mence. In this respect it is ambiguous; and in the absence of proof
of any usage settling the question, it ought to be determined in ac-
cordance with the presumed intention of the parties, to be gathered
from their situation, their relations to the ship, and to the other con-
signees. Raymond v. Tyson, 17 How. 53, 59-62.

The same language in a charter-party imports, as the cases above
cited show, a liability on the charterer from the time the “arrival” is
complete at the public docks, or at the usual or designated place
of discharge. As between the ship-owner and the charterer this is a
reasonable construction, as I have already said, and presumably rep-
resents their intention. The object of the ship-owner is to limit and
define as nearly as possible the time for which his ship is let as a
whole to the charterer. The owner takes the risks of the time em-
ployed in navigation from port to port; but after arrival at the place
designated for discharge, and the duties of navigation are over, he
obviously intends to limit the period incident to unloading, and to
be paid for any longer use of the vessel. It would be unreasonable
- and unjust, therefore, that the ship should bear the burden of delays
caused after arrival, without her fault, in getting a berth at the dock,
or at a landing designated by the- charterer; and this applies also
where a sole consignee is in the situation and has the powers of - a.
charterer. Philadelphia, ete., v.- Northam, 2 Ben. 1, 4; Sprague V.
West, Abb. Adm. 548. It is reasonable and just that the charterer,'y
or the consignee, who has the control of the ship, should take the risk
of such delays as are more or less subject to his ewn directions; and
the charterer may, by the express terms of the bills of lading, protect
himself against all delays on the part of the various consignees; and
if the charterer means to make all the consignees like himself liable
for whatsoever delays, the bill of lading should express: that intent
clearly, by unambiguous languge, or by adopting as in Porteus v.’
Watney, the liabilities of the charterer. Wegener v. Smith; 15 Com."
B. 285.

The situation and relations of one of several consignees of goods:
on a general ship are very different from those of the charterer. He-
has no power, like the latter, to designate the place of dlscha.rge’
within the port, or fo control the vessel's movements after ariival;’
unless there be some custom on the subject; and, in that ¢age; cus-
tom must also dispose of the liability for delays. All that su¢h a-
consighee’ can possibly do i8'to be ready to receive his goods when the
vessel is ready to unload them. The different consignees have no




272 FEDERAL REPORTER.

privity of contract with each other, and no means of protection
against each other’s defaults. It is unreasonable, therefore, to sup-
pose, and it is in fact incredible, that the parties to the numerous
bills of lading on a general ship intend to make all the consignees
responsible in solido, not merely for the delays of the vessel over
which they have no control, but also for the defaults of each other in
the removal of the several portions of the cargo, unless the words
used in the bill of lading admit of no other construction. It is a
maxim, in the interpretation of written instruments, that the con-
struction shall be reasonable, since it is not to be supposed that the
parties intended anything unreasonable or unjust, if that can be
avoided. Potter, Dwarris, 8t. 145, 136, 130; Abb. Shlpp *250;

Raymond v. Tyson, 17 How. 59-62.

The language of this bill of lading, like that in Dobson v. Droop,
does not require any such unreasonable construction. It is satisfied
just as fully and as naturally by a construction which limits its
meaning to a “detention,” by some act or default of the consignee
after the vessel is ready to unload his particular goods, as by the
more extended construction, which includes a “detention,” from what-
goever cause, and by whose default soever, from the moment of
arrival at the dock or place of discharge. The circumstances, and
the relations of the charterer to the vessel and to the other consignees,
make the latter construction of such general language as this bill of
lading employs, the proper onein a charter-party; while the wholly
different circumstances and relations of the various consignees to the
vessel and to each other make the former construction the only rea-
sonable and proper one in the case of a general ship, where there is
nothing expressed to indicate the time when the lay days begin.

If, in a port like this, where there are many docks equally available
for the discharge of general cargoes, a vessel may select her own
dock, and then hold all the different consignees liable for demurrage
during the delay in getting a berth, great abuses would be likely to
arise. The vessel might select the most crowded dock for the mere
purpose of multiplying her claims for demurrage; and after arrival
there she would have no motive for diligence in securing a berth.
On this bill of lading, therefore, I follow the principle of the ruling
of Lord TexterpEN in Dobsor v. Droop, and hold that its proper con-
struction does not make the consignee liable for delay in getting a
berth after arrival at the dock or place of discharge.

If I felt compelled, however, to give the same construction and
effect to these or similar words contained in the bills of lading of a
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general ship, as when contained in a charter-party, so as to hold the
consignees liable for delays in obtaining a berth after arrival, still,
for the reasons above referred to, and to prevent abuses, I should hold
it to be incumbent upon the ship, before recovering for such delays,
to prove that she used reasonable diligence in endeavoring to find the
least crowded dock as a part of her primary duty to go to a proper
place of discharge; and the lapse of a week, nearly double the entire
lay days allowed to the respondents, as in this case, before securing
a berth, without explanation or excuse, should be regarded as prima
facie evidence that she had not gone to a proper place of discharge,
and therefore was not entitled to count the lay days until she reached
her berth. ) .

The Petropolis, however, did not go to the Erie basin on her own
selection, but by direction of the consignee of the iron, as owner of
the major part of the cargo, for his convenience, and therefore prop-
erly at his expense for any delayin getting a berth. The case of the
ship against the other consignee is not improved by this direction of
the owner of the iron. For one consignee cannot, by his own direc-
tions, relieve the ship from her duty to, another consignee to go to a
proper place of discharge. Any usage giving the owner of the chief
part of the cargo the choice of the dock is not legal beyond what is
reasonable; and it is manifestly unreasonable that such a consignee
should, for his own convenience, direct a ship to a crowded dock, at
the expense of the other consignees, when a more suitable one for all
could just as well be had. If such directions are given, and the ves-
sel acts upon them without the concurrence of the other consignees,
she must be held derelict in her duty to the latter, and therefore not
entitled to count lay days against them until she reaches her berth.
Nor should the other consignees be required, in consequence of such
directions, to discharge otherwise than according to their obligations;
or to receive their goods on lighters, when entitled to a discharge on
the wharf. Lighters cannot be procured as readily as trucks; more
time to get them is necessary; sometimes they cannot be got for
several days, and sometimes, through ice, they cannot for a consid-
erable time be used at all. Lay days, therefore, which are agreed
upon in & bill of lading, with reference to a discharge on a wharf,
cannot be equitably applied to a discharge on lighters; and hence no
duty to receive on lighters can be ingrafted upon a contract having
reference to a wharf.

In this case the provisions of the charter party, which, aside from

demurrage, are adopted by the bill of lading, manifestly contemplate
v.15,n0.3—18
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a discharge at the wharf; for they provide that the barrels shall be
discharged, not in the stream, nor while the ship is moored beside an--
other vessel in the dock, but “from the same berth where the rails
are discharged.” The ship was to reach her berth, therefore, along-
side the whar{ where the rails were to be discharged before the dis-
charge of the barrels was to commence. The notice that she would
be ready to discharge on the 26th was, therefore, premature, for she
was not ready to discharge at her berth until June 1st. This clause
in the charter-party would also be a sufficient answer to the further.
contention of the libelant, that the respondents were bound by usage
to receive the barrels on lighters before reaching the wharf, even if
such a usage at this porf were proved. Some evidence as to such a
usage was given by both parties. But no fixed, well-settled, or uni-
form custom was made ouf, such as would change the legal rights or
obligations of the parties, nor anything more than a practice in the
majority of cases to discharge on lighters by arrangement for the mu-
tual convenience of the parties. The Eddy, 5 Wall. 481; The Para-
gon, Ware, 328-330.

The requirement, that the barrels should be discharged at the same
berth with the rails, also demanded that the ship should go to a dock
where both would be received on the wharf, unless no such dock counld
be found, of which there is no evidence. Under such a clause, cIearly,
neither the ship nor the other consignee could select & dock where
the barrels could not be put on the wharf at all, as was the fact here.
For this additional reason, therefore, the vessel did not go to a proper
place of discharge, if, as I find was the fact, the respondents were
not by any fixed usage legally bound to receive the barrels on light-
ers. Tapscot v. Balfour, L. R. 8 C. P. 46. Nor, considering the
few lay days allowed to the respondents, can I regard it as a reason-
able construction of this stipulation that, though not legally bound
to receive the barrels on lighters in the stream away from the wharf,
they would do so if the owner of the iron chose to direct the vessel to
a wharf where the barrels would not be received. The stipulation
that the barrels should be discharged at the same berth with the rails
implies, as a necessary condition, that the berth selected should be one
where a discharge could be made according to the Bhlp 8 legal obliga-
tion, i. e., on a wharf,

If, on arrlval in port, an arrangement is made for a delivery of
the cargo on lighters, and either parly has acted upon it, the other
may doubtless be held for all legal damages occasioned by the arrange-
ment being unfulfilled or revoked. . Irzo v. Perkins, 10 FeEp. Re.
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779. 1In this case the agent of the vessel testified that the respond-
ent’s clerk, on the twenty-sixth of May, called and inquired where
the ship was, and where they should send lighters, and that the agent
replied that she was at the Erie basin. This eertainly does not
amount to any agreement to receive on lighters, although it was
plainly an intimation, if the clerk had authority to make it, that it was
expected that the consignees or their vendee would receive the bar-
rels in that manner. If the Petropolis had, after such an arrange-
ment, and in reliance upon if, gone to the Erie basin, where barrels
would not then be received, she might have recovered her damages for
her expense and delay in subsequently going to another dock to dis-
charge, like the Roma in the case last cited. But in this case the
facts are different. The action of the the Petropolis was not affected
by the interview with the clerk in any respect. She was already at
the Erie basin, where she had gone without consulting the respond-
ents, and she made no change in consequence of the clerk’s inquiry,
or of the notice from the respondents on the following day to dis-
charge on the dock, and hence sustained no damages thereby.

"The clause in the charter-party that the “cargo is to be taken from
along-side the vessel at merchant’s risk and expense,” and the words
of the bill of lading, “to be taken free from on board,” are, I think,
clauses of similar import. The witnesses were unable to state the
precise meaning or intention of the latter clause. But it does nof,
any more than the former, on its face, import any obligation to dis-
charge the cargo on lighters rather than on a wharf. Clauses sub-
stantially the same are not uncommon. The Kathleen Mary, 8 Ben.
165; Smith v. Sizty Thousand, etc., 2 Fep. REp. 8968; Moody v. Five
Hundred Thousand Laths, etc., Id. 607; Smith v. Sieveking, 4 El &
Bl. 945-6; Leggett, Bills Lad. 390-396.

As the Petropolis was, therefore, bound in this case to make de-
livery of the barrels at some wharf, as the respondents did not waive
that obligation, and are not legally chargeable for the delay in get-
ting a berth, and as they received the barrels within four days after
she got her berth and was ready to deliver the barrels, the libel should
be dismissed with costs,
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Tee ARCHER.

(District Court, 8. D. New York. January 30, 1883.)

1. BortoMrY BoND—MORTGAGEE—MALA FIDES—ESTOPPEL.

A bottomry bond executed in a foreign port fer repairs to a vessel putting
back -in distress, by the master, who is also the sole legal owner, cannot be de-
clared void for mere want of authority to execute it as against a mortgageenot
in possession, whatever his equities. Where such mortgagee, however, has
claims exceeding the value of the vessel, and the lenders on bottomry know
that fact, or are chargeable with knowledge of it, one of them being the agent of
the ship, and arrangements having been first made with them by which the
mortgagee should accept drafts for the repairs, and near the close of the repairs
a bottomry bond is demanded, without further communication or notice to the
mortgagee, and the master thereupon executed the bond, with a premium of
20 per cent., under a promise of some compensation to himself, which wag aft-

erwards paid: held, that the bottomry was unnecessary and in bad faith upon
the part of the master and lenders, as respects the mortgagee, and that the
premium of 20 per cent. included in the bond should be wholly disallowed.

2. SAME—PAYMENT FOR REPAIRS,
The bills for repairs having heen paid by the lenders in bottomry in good
faith, upon the master’s certificate, held, that it was too late to consider
whether the prices charged were excessive.

In Admiralty.

Theodore F. H. Meyer, for libelants.

William W. Goodrich, for claimant.

Butler, Stillman & Hubbard, for claimants of eargo.

Brown, J. This libel was filed. to recover the amount due upon
a bottomry bond, executed by Capt. Crossman, upon the American
ship Archer, to one Addicks, at Bremerhaven, on the thirty-first day
of ‘December, 1877, for the sum of 21,371 marks, payable five days
after the arrival of the vessel in New York, with 20 per cent. pre-
mium, amounting in all to 25,645.30 marks. The Archer, having
previously sailed from Bremerhaven, had put back in distress and
leaking, and arrived there in the early part of November, 1877, The
mercantile house of Roters & Co. had previously done some business
for the ship when in‘that port; and paid her disbursements upon the
captain’s drafts on New York for comparatively small amounts. Pre-
viously to the arrival of the vessel, the principal member of the firm
of Roters & Co. had died, and the business was then being managed
by Mr. Meiners. Capt. Crossman testifies that he saw Meiners and
made an agreement with him that Roters & Co. would pay for the
necessary repairs of the vessel upon drafts on New York. Mr.
Meiners denies that there was such an agreemenf. Several surveys




