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the tide so easily that no danger resulted from the tontact. Here,a
blow was given with force suffieientto break in the side of a strong boat.

There mus} be a decree for libelant, with an order of reference to
ascertain the amotnt of the damage dore. " "
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(Dzsfrict Cowrt, S. D. New York. February 7 1883)

1. CorrIstoON—SEVERAL VESSELS—JOINDER IN ONE Borr.
‘Where several vessels are alleged to bg:in fault.ip causing s collisioh by
which the property of a third persgr: is, injured, in.a libel by the latier to
_ Tecaver his damages, ﬁl the vessels in fault shouid be ‘proceeded against as
 défendints” o' 'a¥bid” uR:p’ﬁbﬁ‘y of’ suits, and to endble the damages to be
- +jdstly’ apportioned ambng' those likble according 16 the law in admiralty, -

2. SAuE—»—VmssEns BrouesmT INTO: S0¥Y BY, FURTRER- P,;:ocnsn :
... Ifin emch a guit the h,belq.pt pro qy«ﬁ against one veasel only, it 18 competent
" 'for the dlgmcf court’ t{p ‘award its turtheér process in ‘the cause, upon the petl-
" tion'of the Vessel sued foP 4GS arl et 61 fthe Other véssel to answer for its shate
e bﬁthﬂdhm&é& Oh o '” SN A
\SAMEr-A»P?OR’I‘mN'M:ENT OF DAKAGE! o Loy

.. Under the recont declslgq& ?f the supreme court the nght to an epportion-
ment of the damages between ﬁle VessEIs ‘liable to third parties, in a case of
‘'cofliston, 18 a mibstdntial right Which cannot be stffered to: depend upon the

it 4capncé, the mistake, or the collusion of, the libelant in suing one vessel only.
4. Digrrior; Courr—PRACTIOE ANP. PROCEDURE. . .

In cases not provxded for by the supreme court, rules in admlralty, itis com-
petent for the district cotirt td tegula.te its own practice, and't6 allow remedies
accbrdingﬂto the analogiel of admiralty procedure, as new exigencies arise, as

* the.court may decm necessaryifor the due administration of justice,
5. Bayr—BriNemg IN-THIRp PARTIES, :
o Under the English judicature act of 1873 It is the constant practice, at the
Y1 {hetance &f the defendant, to“bring in third persons as parties to be bound by
‘the judgment, where theyihave: n ¢onimon interest in the subject-master of the
litigation, or‘in -the guestion.of liability. to be determined,
6. SAM:E—-APPLICATION TO- Gomusxon (asEs. .

Collision cases in admlralty present an aggregate of features which make
them sus generss, 'and the dué administration of justice renders it essential and
expedient in: this class .of ‘ofses that;the liability:of all persons or vessels

. involved should, be determined in a. single action, rather than in successive
independent suits,

Motior to Bring in Another Vessel as Defendant.
" Edwird D. McCarthy, for libslant, ‘ »
' Beneilict;: Taft & Benedictydor the Hudson::

Brown, J. The libel in this case was filed against the steam.
tug Hudson to recover damages for an injury by a- collision to the
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libelant’s ‘barge, which" washin: fow of | the Btba.‘m-tng’ E A. Packeér.
The latter tug'not’ haviifg’ beex: joined: itt the suit; and' being alleged”
by the claimants of the Hudson to be chargeable with fault eontrib-
uting to the eollision, the‘laimants ha.ve filed a pétition pramng that
the E. A. Packer may be: Brought in' as & party to the'detion,in order
that the damages may be apportlbned betweoh tho two tugs, as would
have been done had: the B. A PAcker Béén ioama a.s B pai'ty ana'
adjudged in fault. - & . SRR ‘
The motion is  opposed by the hbelant not mbrely on the ground of
laches, but upon the broader ground that, it the claimants have any-
right to contribution it must be sought by ‘their own ‘independent suit
against the E. A Packer after' paying’ ‘the’ libelants} and thaf the'
court cannot conipel the' hbelants to sue parties whom- they do not
deérr:-in fault; nér bring'in anbther vessel' at fthe mstance of %he~
owners of the vesdel sued alone.” e '
‘Tlhie question ‘involved is one of great’ practléhl 1mportancé since
the decision in the case of The Atlas, 93 U. 8. 302. This-court’ has'
had fréquent oceasion: t6 regret its own adjudications, 1mp05mg upon
one vessel alone the whole buideti of the damage; where' anothet ves:
sel, not a party, appeared to' be équally, snid sometimes more, in fault.
If applications like this can be granted, then- a speedy, convenient,
and effectual remedy will be provided, whereby the rule in adnsiralty
in ¢ollision cases which apportions thé damages between two vessels,
which are both in-fault, can be applied, and equity will be admin:’
istered in the sense of the admiralty law. ' If such apphca.tlons can-
not be granted, then this rule of the admirslty is liable to be defeated,
or greatly embarrassed in'its effectual and practical application, cither
throngh mistake, eollusion, or the arbitrary capﬁce of ‘any libelant
who chooses to' sde one vessel only, and -to insist on recovering ‘his
whole damages from that vessel alone. For even if the latter, after
being found hable, and affer paying the whole loss, would have a le-
gal right to recover contribution by direct action against ‘the other
vessel through ubrogation to the libelant's lien; still this remedy
would in many cases become practically worthless through the intef:’
vening delay, the loss of the other vessel, the accumulation of supe-
rior intervening liens, or her absence from the jurisdiction ; while such’
a remedy, if still available, would involve a trial by the court of the
whole case de novo. If, therefore, in collision cases, two vessels lla--
ble to a third party have in admualty any legal’ nght of contnbu-'
tion, inter sese, for the’ payment of the damages, it is ma.mfestly more’
effectual and more convement to' bring both vessels into the cause at
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the outset; and if the libelant does not do that, to permit the vessel
sued to.cause it to be done, if it be competent for the court to afford
that remedy

- In the Enghsh pra,ctwe, the hbelent in such cases recovers of the
vessel eued alone _onlyg half his da.mages . This rule, first established
by Dr. LivsminaToN in the. case of T'he Milan, Lush, 401, has been
repeatedly followed .since, and has. been lately, (1878) affirmed in the
court of appeal in the case of The City of Manchester, Li. R. 5 Prob.
Div. 221. . The same rule was. applied in this country in-the district
and cirguit conrts, (The 4tlas, 4 Ben. 27; 10 Blatchf. 459; The City.
of Hariford, 11 Blatehf, 290;) but.on appeal to.the supreme court:in
the: case of The Atlas;:93 U, 'S. 302, where only one of two. ves-
gels liable was sued, the declslon of the court below was reversed, and
a_decree’ duected in xfavor of the libelant for his entire  damages
against the vessel sued, on the ground that each vessel, as a wrong-
doer, must be held liable to mnocept third parties in solido for the
whole loss., " N

This declslon, however, Was not desxgned to affect, and does not aﬂ’ect
in any degree, the right of the owners: of the several vessels liable to
have among themselves an apportionment of the damages wheneyev
all the. parties are before the court. The rule in the admiralty in
cases of negligence, as.is well known, is in direct opposition to the
rule.of the gommon law. By the latter, if the plaintiff be guilty of
negligence, he recovers nothing; while in admiralty the damages,
whether to, the libelant’s vessel or. to. the claimant’s, or to the cargo
of either; aye apportioned equally between the vessels in fault. And
where the innocent owner of the cargo, or of a tow in charge of one.
vessel, sues and recovers against boph: vessels, the libelant cannot re-
cover a judgment in solido against. both for his whole damage, with a
right to levy his execution in full against either alone, as at common
law, but only a judgment for a moiety of the damages against each
veesel with an alternative right of recourse against elther for so much
of the mojety adjudged to be paid by the other as.he is unable to
collect from the latter. , This principle, first sanctioned by the judg-
ment.of the supreme court in the case of The Washington and
the Gregory, 9 Wall. 513, 516, was afterwards, upon full delibera-
tion, reaffirmed in the case of The Alabama and the Gamecock, 92 U.
S. 695, and has been repeatedly asserted in subsequent cases. The
Virginia Ekrman, 97 U. 8. 817; The City of Hartford, 97 U. 8. 329,
830;. The. Atlas, supra; The Civilta, 108 U. 8. 699.

In the case of The Alabama and the Gamecock, supra, the district,



% THE HUDSON. - 166

court had rendered a decree against Hoth Veasels for the whole -dam-
age in solido. The circuit court reversed this, and rendered-a decree
against each for a moiety only.,” The supreme’ court reversed both,
and directed a decree for-a 'moiety against each vessel, mth an alter-
native provision to the effest above stated. !

No inore express affirmance -could be made of the legal right of the -
owners of the several vessels liable for the same collision, to have an
apportioninent of the loss among themselves whenever both are be-
fore the court, even as against a libelant without fault; for the
court reversed the'decrees below for no other purpose than to: give
effect to such an apportionment, go far as it could possibly be done
congistently with the libelant’s right, as agalnst both, to make sure
of the recovery of his whole loss.

- The same. principle was’ applied in this eircuit upon an a.ppea,l
heard by the chief justice in the case of The Eleanora, 17 Blatchf. 88,
where two libels- were filed against the steam-ship for a eollision,—one
by thé owners of the schooner Transit, the other by the owners of the
cargo. - The cases were submitted to the court on the same evidence,
Both vessels were found to have been in fault, and the ‘damages in
the schooner’s suit were apportioned; while the owner of the cargo
-had judgment for his whole damages against the Eleanora, which he
had sued alone; but in order to compel the schooner to pay the one-
half of the damages in the latter suit, as she was “equitably bound
to-de;” though she was not a party to that suit, the court decreed
that the Eleanora should, in the schoonet’s suit, be credited with the
one-half of what in the other suit' she wa.s obhged to pa.y for the loss
of the cargo.” The court say

“Having all pdl ties before it, the court may do what it would have done it
there had been but one libel; that is to’ say, divide the damages of the collis-
ion throughout hetween the two-colliding vessels, * * * The fund be:
longing to the Transit growing out of the collision is in court, and no injustice
is.done by using it .to reimburge the Eleanora for what she has paid for the
Transit on account of the mutual fault of the two vessels.”

These cases show how firmly established in this country, by the
highest aunthority, is the legal right in admiralty of the several vessels,
liable for the same collision, to have the -entire-loss and damages
apportioned equally among them, so far as such an apportionment
can be made. without injury to the libelant, whenever the parties are
before the court, or whenever there is any fund which the court ean
lay hold of and make tributary to such an apportionment. The right
of contribution is thus affirmed, it seems to me, as a substantial legal
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right, and as such it is.gnfitledito all appropriate and expedient rem-
edies. .In, effect, while the libelant has a maritime lien upon each
vensel in golide for his whole damage, so that both are liable jointly
and severally as. principals, yet, as. between themselves, the several
vessels liable are virtually in the situation of sureties for each other
for the payment by each of one-half the damages; and each vessel,
like other surgties in equity, has sueh a legal interest in the libelant’s
enforcement:of his lien upon the. other, that the court must by its
decree-carefully protect this interest- whenever the parties are before
it, and on fajlure to do so its decree will be reversed.

.From this .well-settled recognition and enforcement of a rlght of
contribution as a substantial legal right, when the parties are before
the court, it would seem to result necessarily that if only one vessel
is.sned, where another is egnally liable, either an independent suif
for confribution must be allowed to the latter, or else the other vessel
must be brought into the original cause, if that can be done without
any substantial injury to the libelant. It would be a gross anomaly
to say that the court must, by its decree, recognize and enforce a
right of apportionment between several vessels defendant, if they
all happen to be parties, but yet has no power to bring in one of them
if absent, or to afford a several remedy against it. If the right of
contribution depended wholly upon the libelant’s happening to sue
both vessels instead of one, instead of being a legal right it would be
but a mere accident in the cause, dependent solely upon the libelant’s
option. ButIcannot for a moment conceive either that the supreme
court would guard and enforce with. so much eare a right which de-
pended upon accident merely, or that so important and valuable an
interest as the right of apportionment in collision cases, where the
pecuniary intérests involved are usually large,—often amounting to
tens or even hundreds of thousands of dollars,—ean be suffered to
depend upon the arbitrary choice of the libelant as to whether he
will sue one or both vessels, or upon his mistake or misapprehension
of the facts in supposirig only one vessel instead of both to have been
in fault; and, still less, upon his possible collusion with one of the
vessels liable to throw the whole burden upon the other.

' The due administration of justice and the reasons for the rule
of. apportionment forbid any such result. “The moiety rule,” says
BraDLEY, J., in delivering the opinion of the supreme court in the case
of The. Alabama, 92 U, 8. 697, “has been adopted for the better
distribation of justice among mufual wrong-doers.” Judge NEerLson,
in The Catharine, 17 How. 178, says “this rule is most just and




i THB' HUDSON.- * 187

‘equitable; as best ténding to induee care and' vigilancein‘tavigatidny”
and Judge Drummond adds; in the case of The Swun, 6 MeLean, 295,
that under ‘this rale theve will 'be “less effort and less temptationby
corrupt and‘unfair means to misrepresent -and- distort the facts”
The same sense of ‘justice'and. the saie considerations-of policy whith
led to the'adeption of this'rule, #nd’ which earefully enforce itwhen-
ever the parties are present; require that if' all'the necessiry parties
are not before the court; either a separate suit for ¢contribution should
be’ allowed, or:else ‘that the absent party sheuld:in some wé.y be
brought into the eause;'sd that  this “better dzskrib\itmn of ]ustm
may be effected. T e

~In the'eabs of «The Dnterpﬂse dnd tha Mapoleon, 8 'Wﬁall .Tr. 58
. GRIER, J.,eaygss o P by o SRS

«Tf, as between tHe'tug and the steam-boat, the latter had bebin partially 6r
entirely in £ault; the owners of the Enterprise may-have their remedy (4. .,

against.the Napoleon) for the half or the wholé of bhe dwmagw recovered .by
the libelants.” , :

- It is objected “that at common la.w there 18 no. contnbutlon among
“wrong-doers.” . ‘But not only' is"this wholly!inapplicable to collision
cases in admiralty,"ws‘ we -have seen; but'‘the ‘rule is too broadly
stated, and is subject to itnportant: qualifications even at common law.
In Arnold vi Clifford, 2 Sumn. 238, 81ory,-J., states the rule dif-
‘ferently. “Among tort-feasors;” he says, “who are krowingly such,
there can be no.contribution.”  This rule-doubtleds applies to-persons
directly pa.rtmlpaﬁmg “in or authorizing any willful trespass, or any
known wrongful acts, or aets obviously of an unlawful character, and
to-actions involving moral turpitude, or ineurring statutory penalties.
Merryweather v. Nizon, 8 Term'R. 186; Attorney General v. Wilson; 1
Craig & P. 1,28; Milles v. Fenton,11 Paige, 18; Peck v. Ellis, 2 Johns.
.Ch.-181; Andrews v. Murray, 83 Barb. 854; Wehle v. Harland, 42
How. (N.Y.) 399, 410. But in: Adamson v. Jarvis, 4 Bing. 66, Brsr,
C.J., says: “The rule is confined to cases where the porson seeking re-
dress must be presumed to have known that he was doing an unlawful
act;” and it seems to be the settled law that in cases of quasi torts
only, not involving any moral turpitude or -any personal fault, or
where the acts are not obviously unlawful, or the parties are not pre-
sumed to have known they were -doing any wrong, or where their lia-
bility is by implication of law merely, then' contribution or indem-
nity will be enforced. Thorp v.' Amos, 1 Bandf. Ch. 26, 84; Wooley
'v. Batte, 2 Car. & P. 417; Adamson v. Jarms, 4 Bing. 66; Pearson
v. Skelton, 1 Mees. &' W. 504 ; Bett v. Gibbins; 2.Adol: & E. 517;- Powér
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v. Hovey, 19 W. Rep. 916. It is unnecessary fo determine here to
which of these classes of cases claims for contribution in a common
law - action, growing out of a collision, should be held to belong; or
whether colligion cases are materially distinguishable from both
classes by reason of the fact that the acts of the two vessels for which
they are held liable are not joint, but wholly separate and independ-
ent of each other; each vessel being held liable solely on account of
;its. own act. of negligence. But it may be remarked that, considering
the fact that collisions are seldom the result of any willful wrong,
the divergence between the admiralty and the common law is not es-
sentially so great as is sometimes supposed.

It is urged that if the vessel sued alone has any right of contribu-
tion, she should be left to her own suit therefor against the other. -
vessel or her owners, after payment of the lihelant’s damages. But
the circumstamoes attending collision cases, the questions involved in
them, and the matters affecting the remedies available upon them,
are so peculiar that they constitute, as it seems to me, a class of
cases sui generis, and require that, so far as possible, the determina-
tion of the question of the liability of the vessels concerned, and the
relief to which either may be entitled, should be had in a single
action, and .not by several-independent suits.

In the first place, these pases are wholly different from-those in
which the liability of principals or sureties is acknowledged, or based
on express contract. The question of the liability of both, or either,
or which one of them, is the principal question to be determined, and
in most cases this can only be ascertained after a careful hearing at
the trial of all the witnesses from both vessels, as well as such: addi-
tional testimony as can he found. These trials, from their intricate
. and complex. nature, the character of the witnesses, and the circum-
stances of doubt usually attending collisions, often in darkness, fog,
.or storm, are as a class among the most difficult to determine upon
the facts. . Though the witnesses from both are all heard, yet if but
one vessel is a party, the determination reached after great labor
would not be binding upon the other vessel in any subsequent suit
against it. = This would be the case whether such subsequent suit
were brought by the libelant, who, if he fail of recovery, or of satis-
faction in his suit against the first vessel, (The Marshall, 12 FEb.
Rep. 921,) might afterwards sue the other, in which he is again
liable to defeat, as in the case of The Enterprise and the Napoleon,
3. Wall. Jr. 58, though having a perfect right of recovery against
the one or the other, or whether it were brought by the first vessel
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sued, after being held in fault, to recover contribution from the other.
If such separate suits are allowed, the court mlght have to decide
the same question as to which vessel was in fault, in three 1ndepend-'
ent actions; and each time try the whéle case de movo: first, in the
libelant’s suit against the -vessel sued;- next, if defeated in'that, in
his suit against the other vessel; @nd if that were theld liable, then,
lastly, in a suit for contribution by the latter vessel a.gamst the first;
and in the last suit‘the decision might be unavoidably the reverse of -
the first; for in none ‘of these separate suits would the evidence taken
in one be receivable in the'other. The Buterprise, 3 Wall: Jr. 58, 64."

The court ought not to be liable, as a rule of pra.ctlee, $o be called o
on to try and determme actions of this chafdeter twice or thrice upon
the faets, in-as many mdependenb suits. The’ testlmony of the wit-"
nesses, moteover; whose lives aré chiefly upon the ses;'is often diffi-”
cult fo be: procuredJ ‘PFrom their roving character, after a short tlme ‘
all trace of theﬁﬂs ‘often lost,'and a subsequent guft for contnbutmn-‘
involving the trigl ‘of the whole question 'of liability de #ovo would’
have little chance of justite through the probable loss of material ev-'
idence on tHe cne side or'the other. A vessél, also, which is within-
the jurisdiotion tmday and avaﬂable to answer for her hab:hty, may
be gone to-morrow and néever i'eiurn, or, if she does return, may be
so burdened by later maritime liens having priority, as to be no
longet responsible; while, if. the liability of her owners in personam
should be looked to, the aect of 1851, limiting liability to the
value of the vessel. itself, would often, after a short time, render this
remedy wholly unavailing for purposes of. contribution, through her”
loss, or the accumulation of liens upon: her having prlonty through -
her subsequent navigation.: And .even if the remedy against. the
other vessel, or her owners, for contribution, were still avadilable, and
the same witnesses were still procurable, the hablhty to perversions
of the truth in any subsequent snit after the decision of the court had
once been made known upon the facts of the case, would be so great
considering the witnesses in such cases; the difficulties of the trial
* would be so greatly increased through the varying testimony; and
contrary judgments as to the same collision would sometimes be so -
unavoidable, that the restlt of the ‘practice of admitting successive in-
dependent suits concerning the same colhsmn could hardly fall to
discredit the a.dmlmstratlon of ]ustlce

In these respeots, collision cases'in admiraléy constituts; as it
seems to me; a-class of cases by themselves, and even if an independ-"
ent suit for contribution after payment would lie, still the ceurt ought '
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for the above reasons to,encourage, if not absolutely require, amy -
such relief tp be sought 89.a8 to, be heard and decided with the orig-
inal cause.

In common-la.w actlons, doubtless, a plamtlﬂ eannot ordmanly be
compelled $0.sue a person against, his will; and as no relief is given
by a common-law judgment between joint defendants,and as a plain-
tiff may collect, his claim in. full from. either judgment debtor, such a
judgment would be of .no benefit to a co-defendant, and the intro-
duction of co-defendants when the'ha.blhty is several, has, therefore,
never prevaled. Sawyer. %, Chambers, 11 -Abb, 110; Webster v.
Bond, 9 Hun, 4371. S

But in equlty the rule has been otherwxse and that court has al-
ways had and often exercised the right to cause all necessary parties
to-be brought.into the cause, at the instance of either party, ar of its
own motion. .In equity, & plaintiff is not allowed to enforce even le-
gal nghts to the prejudice, unnecessarily, of the, defenda.nt. Where
the plamtlﬁ has two funds legally, applicable o his demand, the
owner of one of them; proceeded against may cqmpel a resorf first to
the other fund. for satisfaction, if, as between, the $wo funds, the de-
fendant has an equity to have. the other first, applied to the debt.
The Sazlor Prince, 1 Ben. 461, 465; 1 Story, Eq. §§ 633, 638; In-
galls v. Mprgan, 10 N. Y. 178, 186, a.nd cases cited..

Thﬂ general ru,l,g as to pa,r!;zies in equity, is tha,t all persons mter-
eqted in the subject mafter of the controversy, between whom there is
any recogmzed right of contr;butwn, are peocessary. parties. . Judge
Story, in his work on Equity Pleading, repeatedly states this genelal
rule. In xsectlon1 162 hesays:, .. .. 0 ¢

:#The. same principles apply to persons,who are aﬁected by a common charge
or burdens, for, ordinarily, $hey must ail be made parties, not.only for the pur-
pose of, ascertaining -and -contesting the right -gr title to it, but, also for the

purpose, it Bhould be estabhshed of a contr butioq towards 1’cs discharge“
arhcug themselves.” ; , '
T IR TIS L TV DR S S SN DV

In seemon 138 he, says. : PRI

i Jf the defendants actually before the eount may be subjected to undue’ in--
cqnvenience, or,to danger of loss oxr to future litigation, or to a ha}blhty -under
the decree more, extensive and direct than if. the absent parties were before »

thef court tha}; of’ itself wxll' in many caSes, bt rmsh a suﬂicxent ground co en- '
force'the rle 6f making Lhe “absent ] persons partles

iyl

.The language.of ,td,us qepiaon is- pequharly apphﬂ&ble to the class
of cases undericonsideration. In the.cnse.of, Caldwell ¥. Taggart, & -
Pet. 190,,,20%, the general rule is.laid, down thus: . -
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«However'numerony thé’ persors. interested in the subject of a suity fhey
must all be made parties plaintiffs or defendants, in order that;a.complefe de-
cree may be made, it being the constant aim of g court of equity to do com-
plete justice by embracing the w whole sub]ect; deculmg upon a.ud settling the
rights of all persons mterebted in the subject.”

Ses, also, Story. v. Livingston, 13 Pet. 859, 875.

And the same rule formerly applied in equity to joint and several
contraets. - The creditor was required to“bring all the debtors before
‘the eotirt, principals as well as sureties; for no account.taken would
be binding upon an absent party, and consequently no complete de-
cree could be made. Besides, the debtors are entitled fo the assist-
dnce of each other in taking the accounts, and when one has paid
more than his share of the debt, he is entitled to & contribution from
him who has paid nothing, or less than hisshare; and by making all
the debtors parties, the cirouity of another suit for econfribution is
thereby avoideéd.” Pitman, Prin. & Sure. 125; Story;Eq. Pl § 169;
Willard, Eq. 108. - This rule, déclared by Liord Harowicke in Madox
v. Jackson, 8 Atk. 406, and reaffirmed. by.Lord Ewvpox in Cockburn
v. Thompson, 16 Ves. 326, remained the practice in chancery until
modified by a rule adopted in 1841, (see 1 Craig & P. 87%7,) and by
the supreme conrt in the sathe langusge in 1845, as rule 51 in equity,
allowing in these cases a several action. dAmgerstein: v. Clarke, 8
Swanst. 147; Haywood: v. Ovey,:8 Madd. 78; ~ Blarnd V.. Wmter,
Bim. & 8. 246; Calvert, Parties, 285. - . . :

~The general rule in equity, requiring the: presence of all p&rtles in-
\terested was esta.hhshed for :convenience in the adrinistration of
justiee, (Cockburn v." Thompson, 18 Ves. 3283 Wiser-v. Bluckly, 1
Johna. Ch. 437,) and the modification of it:in eases of joint and sev-
eral contracts wds adopted, doubtless, beeause the reasons for it in
these cases were not deomed urgent, and because “in stich-cases the
liability of the several obligors, prindipals or sureties, 1ot being usu-
ally in dispute, a'separate suit for contribution would not, ordinarily,
be attended with any ispecial difficulties. The: exception, however,
proves the general rule; and:in all other cases in equity the rule is
that where there is a .céommoni: burden to.'whick several ought in
equity to dontribute, all who are within the:jurisdietion -and solvent
must be made parties, for: the enforcement of contribution ‘and to
avoid circuity of action. - Adams, Eq. 270, :and cases eited. . - .

- The same considerations of eonvenioncewhich led to'the establish:

ment of the general ruld-in equity, and tojits modification in'the case
of express contracts:of joidt and several liability, would: seem to me
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to require this court in collision cases, for the several reasons above
stated, to administer relief, so far as possible, in the same action,
rather than to entertain separate suits.

In equity new defendants might be introduced by the ecomplainant
by an amended or supplemental bill, while the ordinary course of a
defendant at law seeking relief as‘to the same subject-matter against
other persons mnot defendants was by a cross-bill in equity, filed by
himself against the plaintiff, with the additional defendants desired.

‘Mitchell v. Lenox, 9 Paige, 280; Livingston v, Gibbons, 4 Johns. Ch:

94; . Ensworth v. Lambert, Id. 605; MeGowan v. Yorks, 6 Johns, Ch.
450 Webster. v. Bond, 9 Hun, 437, 440.
A cross-libel, filed: by the owners:of the vessel sued agamst the

.originaldibelant in personam, and. the 6iher vessel in rem, would be

angalogous to’' such a:cross-bill in equity.. But this would: involve an

‘improper-joinder of parties, under rule 15 of the supreme court; nor,
;if guch ‘& ordsgelibel werd permissible; do I perceive in. it any advan-

tage over a direct introduction of ‘the other vessel into the cause on
the. petition of the one sued, to which there is no rule opposed;. and

if there. were: fwo such -suits by cross-libel they would be heard
‘together.axid praetically consolidated.

.. It 18 questionable whether. this court éould properly compel the

:hbelant throtgh a: stay of proceedings, to.add another vessel as de-

fendant, considering the decree inithe.ease of The Atlas; since,in that
case, the district court gave the libelant time to, bring in:the other

-vessel, and anly after hechad dedlined tg do so gave judgment for half

‘the.damages; (¢ Ben.:88;)-yet, notwithstanding this‘fact, the supreme
icontt.-héld the libelantientitled to re¢over his whole damageias. above
stated:: 'It.is possible no. tuling: was intended in reference to the
jpower:to- s’sayvproeeedmgs until the libdlant should bring in the other
-wessel. - Stilk4here are objdetions to any.such order against the libel-
ant. - He isoregquired-to:verify his-libel, and it would be improper to
order him to:apiend it; at.the instance of the defendant, by a state-
ment. of faets. whieh hé' doss not: believe, and the truth of which, as
in fhe present ease, he denies., Mondoter; g the;introduetion:of the
additional .party ig forthe benefit/of: the:defendant:vessel, it should
%e at the:trouble and expénse of the latter for costs and damages,
and upon her' atipulations toithe libelant and teithe other 'vessel.

The proper remedy,which; a8 it seems $d.me, itis entlrelyrcompetent
to.the courtitoiafford;ie to-issus-proecess in the original action for the
arrestiof tha other vessel iiponithe petition. of the owners of the vessel
sued, sefting forth, with the same particularity as'would be required
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in the original Tibel, the facts showing"the negligenice of the other
vessel in causing the collision by which the libalant had sustained the
damaige claimed in' the libek’ ‘Buch & petition would be; in effect, a
supplemental 1ibél, though filed by the elaimants; and the claimants
of the other vessel arrested would be required to make answer thereto
as respects the damages alleged in the libel, and the cause would then
proceed to & hearing, and a proper decree be made as respects all par-
ties. ' In'such cases there would be no queshou of the jurisdiction of
the court as respects the other vessel, since that would exigt by rea-
son of the maritime lien of the libelant upon her; ag set forth i in the
petition, and of the pendenity of the cause clamnng the whole dam-
ages against the vessel sued alone. The legal-interest of thb latter,
in having the libelant’s lien tpon ‘the other vessel for the’ Bame dam-
ages enforced for her dwn protéctlon and partial’ mdém,x'ﬁty in ‘the
pendmg shit, Is ] 'sifficient, resson why the éourt’ should issue its pro-
ceits’to enforee’ t'ha.t lien. * The question is one of practice r.herely In
all substantial respects thiis would‘c()nform to the ordmar’y coutse of
the admlralty, and would differ’ only in a,wa;i'dmg further process upoh
the petition of & defendant instea.d 6f & libétant, © There is no’ ques-
tlon that the court would gmnt fUrther process’ for the plirpose”of
”ormgmg in’ the other vessel at ‘the"instance of the libelant, ot an
amendment of his' ibel; showmg {the tault ‘of the second vebsels ‘and
thiere is no reagon, in the nature of things, why it is not'etually’com-
petent to the coﬁrt upon the pétition of the defendant; 8étting forth
sumia.r addftiohal facts, to issue similar’ i)roééfss ‘wher the défendant
has'a recoén zod legal right and'a legal 1h‘éefest 16'be pfotected’ ‘In
a pendmg cauge the parhes stand equal before the court “éaich ghould
Have ad r’huch rlght 88 the othet’to iflvoke dny addltlonal i)rocess
which ‘may be tequisite and’ ezpeale‘ht for’theé’ dus administration’of
justice in the cause, or for the prbteé(tmn of thé rights of either.
T tind” nét’hmg 'iti the opinion of the't supreme ' eolirt in’ the case of
The Atlas’ nn‘faVorablia to this apphcatmn On 'the ‘coritiaty, from
‘ohe pasgag% in'th¢ opinjon it ‘Wwould séem ‘that #pplications of this
kind were a,ntiolpa,ted ag the loglcal result”bf-tHat’ decikion, ahd ‘of
the othér, ad;ddwgtions of thé supr%me ‘court thé‘l‘e referred ‘to. At
pa e. 817 (930 Cirrotiv, I, sdys: “Nor' '8 8 Queshozi‘i’n this
cage whet’ber the pa.rty ‘Herved tﬁaj have process‘ to’cothpél the other
Wrong-doe%s to appeéar and respoﬁ& 1 the alleged’ wrongf Vaets” om
‘whichi it may be inferred i;’hd.t he mtroﬁuctibn 6f the othe‘i"vessei dii'the
'petxtlon of the ‘dne sued; wis’ t’hé dourae of procedure which né,turally
oecurred 1o the raind of fhaf able and experieniced: adfmr&lty judge.
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Moderm practice: in ofher courts furnishes instances of analogons
procedqre,, in m,tmducmg new. defendants at, the instance of the de-
fendant gued, - All recent legislativé reforms. in, the practice of the
eourts are tqwards simplicity and directness in the modes of relief;
and. this hys always been the spegial aim of courts of admiralty.

Under the New York Code of Procedure, although a defendant can-
not aordmanly brmg In @not.her :defendant in .order to obtain relief
against him in, & common-law cause,. beca,uee a legal action cannot,
for that purpose, be turned into ap equitable one, (Sawyerv Chambers,
11 Abb, 1105 ,Websterv Bond 9 Hun, 437;) it is different in equi-
table actions; . and even at law, when an interpleader is desired, and
where a separa,te bill -in chancery must formerly havé been filed by
the defendant, for that purpose, the same relief is now obtained by
order- of, thg,court upon, the mation or. petition of the defendant sued,
and. the further. process of the court is issued at the defendant’s in-
stance, and the third party, thereby bgought in as a defendant. Code,
§ 820. That practice existed: alsp under earlier Enghsh statutes; and
now, under the Engligh judicature act oj 1873, it is provided generally
(section 24, suhd. 3) that her. courts, “and every judge thereof, shall
have. pawer, to grant to any defendant, in reapect to any equitable
estate or right, or.other matter of _equity, * % all such relief
vrelatmg to or connected with the original subject of the cause or mat-
ter, and in like manner clalmed against any other person, whether
already i party to the sp,me cause or not, who shall ha,ve been duly
gcourb a.a mlght pr;operly have been granted agamst such person if he
had been made a defendan,t to & cause duly mstxtuted by the same
Ldefendant for filre like, purpose° a,nd every persori served with any such
‘notice ‘shall thencqforth be. deemad a.party to such cause or matter,”
ete. 7 Jacob's. Figher’s Dig. 10619 ;

Under: this act orders and rules have been. fmmed under which,
$hough they are. not A8 broad a.s ‘the act a.uthonzes, it is the constant
practice fo, mtroduce thxrd persons into a cause by: notice and order,
at the mstance of, the defendant sued 80, that all persons liable for
the sane ma,f:te;, in, whole orin pa,rt, may be boqnd by the judgment
ina, stu;gle a.c,‘.xon, and that there may not be. 1ndependent trials of
the sa,merma,iter and posgubly conﬂmtmg degments “The inten-
tion,"-says BRE'rT, L, Jo,in. Ty/mer v. Hedpesford Gas Co.L.R. 8
Exch, D1v 145, 151 is “to,eettle in one litigation all questmns aris-
ing. out of the subs\ect-matter pi the dlspute;, In Benécke v. Frost,
L. R; 1 QnBr Div. 419, 421, LrUBH, J‘, 8ay8: “Undoubtedly one of
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the questions is-idefitieal: 43 betwoen' the plaintiff and defenddnis,
and as between. the défendants and: Messrs. Théw;' that is' precisely
the ease in which third" patties are 10 be ¢itéd so that:they may be
bound by the desision: in the' action;”« and  Buicksorny 3 adds:’
“The object of the act was not lonly to prevent the: samb Iquestion
being litigated twice, but to obviate thé:scandal which sometimes:
arosé by the same question being ' differently decided by different
juries.” In Ez parte Swmith, L..-R. 2 Ch. Div. 51, 54, Mertnss, Ly
J., says: “There would be risk of the quéstion being decided in-
different ways in - the"two: »proceedmgs (if ‘the -other party were not
brought 1n) which would-produce great injustice.” .

."A’ case in the- a,d‘mlralty division -is reported in 37 La.w 1‘ Bep
505, in the case of The Sarpendon. Sée, also, Wilson’s Judicat. Act,
284 to 251, Ord."16, rule:13.22, Ord. 19; Bowers v. Hartley, 1 Qi
B. Div. 659; Dedr'v.t:Sworder; 4 Ch. Div. 476;. Swansea v..Dunéon,
1:Q. B. Div.. 644, 649 Pddwick v. Scott, 2 Ch. Div. 736, T42;
Hornby v. Cardwell; 8 Q. B. Diw 829 Sehneider v. Batt;:8 Q. B.
Div, 701; Piller v. Roberts, 21 Ch. Div. 198, In Horwell v. Lon-
don Omnibus Co. 2 Exch. Div. 368, where the defendant was sued:
at common law for wegligench it d¥iving an omnibis, s third patty
alleged to be dlso’ liableowhs 'sought 46" be introduced as a . dbi’
fendant under:this ‘pradtics’’~ A’ majority of the:court on:appesl:
disallowed it, but 'oni’ thé grotnd ‘that i tHe'$hird party were Sound
liable along with ‘thé defendasit, that’ “would do>the défendent wo.
good,” becausé at” common law there: was no eontribuition:between
them. This, as- we'have seén, has no’ applicationvin admiralty, - In-
the case of Hornby'v. Oardwell, supra, Lord Justice Corrow says, (p.
388:) “The conthined ‘affect of thewe rules and orders:is that e thivd
party, when joinédwas stch, bécomes o pa&rtyﬂo thé éause, withall the
hablhtws ofa.*pa,rty BRI R O BT I A T R

- As T haive said above;the. fo‘rm ‘in whwh rehef in' those cages should
be afforded is &' quebtion' of practice meétely. ':Powers ag ample as
legislation’ ctiniigive  are:cotiferved’ by law on the- disttiet court in
cages of admiralty and maritive ‘jurisdiction s to the“fo¥ms and
modes of proceeding,” and “such -alterationsior additions therblo as:
the said courts shall in their discretion deem expedient,” ahd:!“to:
régulate the practice as shall-be fit' and necessary for tha advanée.
ment of justics,” 'subject-only to aimy existing provisions bfilaw or the
rules established By thésipreme!tonrti: Revy Bt:1§§:913; 918;.1 Sty
at Large, 276; Aot 1799, ¢.86;'§2;:18.:835; Act1703,:.°22, § T
Steam Stone Cutter v, Jones, 13 Frp. Rer. 568, 577-581. The words .
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“modes of proceeding” in these acts, says Marsmary, C. J., in Way-
man v. Southard, 10 Wheat. 82; “embrace the whole progress of the
suit, and every transaction in if.” The admiralty rules adopted by
the supreme court do mot provide for the case here presented; and
by rule 46 the pre-existing powers of the court in such cases are ex-
pressly recognized and affirmed to regulate its practice in admiralty
“in such manner as it shall deem most expedient for the due adminis-
tration of justice.” - The Zenobia,1 Abb. Adm. 48, 52-55; U. S. v.
Stevenson, 1. Abb. (U. 8.) 495-501; Louisiana v. Nickerson, 2 Low. 310,
814. . See,.also, per BravrEy, J., in Reynolds v.. Vanderbilt, 5 Motr.
I'rans. 48, 59, 60; The Monte 4. 12 Fgp. Rer. 831, 836, See,‘a,ls_o,(
Stoomvart, ete., v. Nawigation Co. L. R.+7 App. Cas. 795, 806, 820.
. Holding, therefore, as I feel bound to do, under the decisions-of
the gupreme eourt, that:in (this elass of ‘cases a vessel. sued alone is:
ntitled :to contribution or an: apportionment of damages as a sub::
stantial right as against anether vessel equally liable, and to some
mode of relief by which that right may be made available and effect-
ive, I think relief by further process againsf the other vessel upon
- the petition of the one.sued, as ahove stated, is at once the mos# ex-
pedient, the most ‘direct, and- the . most effectual, while ‘it does not.
interfere with any substantial rights of the libelant, nor impose upon-
him any additional burdens, embarrassments, or obligations on the.
trial of the cause. If the libelant may be subjected to the additional
liability of an appeal by two-defendants instead of one, this eonsid-
eration is, it seems to me, quite overborne by the far more urgent
considerations which require the rights of the parties, in this class of
cases, to be heard.and adjudicated in the same cause in accordance
with the general rule in equity and the practice approved by modern
legislation. The libelant’s right is not a right by any express con-
tract, and it should be administered with due regard to the rights of
others; and this'requires, in the peculiar and exceptional class of
cases under consideration, that any other vessel liable.for the same’
damages should be brought into the cause, if application therefor be
made. .- Buch .application, to avoid embarrassment to the libelant,
should, ordma.rlly, be. made before answering, unless the delay be
excused,: -
In the present ease, as the; questlon is new, the application will

not be denied on the ground of laches; but special terms will ‘be im-
posed, which may be suggested by the libelant on the settlement, on
notice, of an order in conformity with this decision.

4
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Burns v. Mournomar R. Co.
(Circusit Oourt, D. Oregon. February 23, 1883.)

’

1. CounTY ROAD—JURISDICTION TO ESTABLISH.

The county court has no jurisdiction of an application to establish a county
road, except ‘upon the petition of 12 householders of the vicinage, and no-'
tice to the persons&oncerned as prescribed in sectmns 2 and 3 of the road law.

" Oregon Laws, 721. :
4. SAME—ORDER ESTABLISHING. ) T

An order establishing a county road must ditect the survey-thereof to be re-
corded ; 'and where the.ovdei provided that the suryey should be recorded when
the petitioners gave a bond {0 open a portion of the proposed road, which was
never doue, and the record never made, the road was not established,

3. LEGISLATURE——POWER OF, TO LEGALIZE ACTS OF COUNTY CoUrrT.

The legislature may legiliza;the act ‘of a county court in establishing a road

without & legad petition, but not. without, notice to the persons concerned.
4. Taxixg Privarn- PropErTY FoR. PuBLic Usms, .

. The legislature Bemg prohibited (Or. Const. art. 1 § 18) from ta.king private
property for pubfxé use vmhout Jlist compens’atron therefor, it is’ necessanly
-implied bhereby that the owner of the property so:taken shall have notice of
the proceeding for appropriation, and an opportunity to be heard thereon.

5. FOURTEENTH AMENDMENT--DUE Pnocmss OF Law.

_ Under the fou;teenth amendment astate cannot appropnate prnvate prop-
erty for-any ptirpose without due process of law, whith includes notice of the
proceeding ‘and a prescribed .opportunity to, be heard upon the question in-
volved.

6. GRANT oF THE UsE oF A S’mmmr TO A Ramwu Com’my.

A grant by a county court, under section 26 of the corporation act, (Or Laws,
530,) of the use of a street to a railway corporation for the purpose of construct-
ing and operating a railway thereon, is  grant of ‘a franchise, and the order or
agreement making the same must be construed most strongly against the. cor-
poration and in favor of the publlc so that nothing shall pass thereby but
what clearly appears to have been intended.

7. 8AME—CASE IN JUDGMENT.

Where the agreement authorized a corporation proposing to construct 8
railway from Albina to Vancouver, to lay its track through the former place
upon certain streets therein, ¢ beginning at the ferry landing at the foot of
Mitchel street,” and it appearing that said ferry landing and Mitchel street
were different and not contiguous places, %eld, that the ambiguity must be
resolved against the corporation, and the agreement construed as if it read,
gimply, ¢ at the foot of Mitchel street.”

8. APPROPRIATION OF STREET OR HIGHWAY BY RAILWAT.

A railway corporation’ cannot be authorized under section 28 of the cor.
poration act aforesaid to appropriate a public street or road to its use, unless
such road or street has been legsally established according to some mode
prescribed by statute,

i

1

Suit for an Injunction.

George H. Wzlhams, H. Todd Bmgham, and E, W angham, for
vlaintiff. . ..
v.15,n0.3—12




