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UNITED STATES ». JENSON.
(District Court, D, Iowa. January 7, 1883.)

1. STATUTORY OFFENSE—INDICTMENT.

_ Where sections 5465 and 4785 of the Revised Statutes must be construed to-
gether in order to conastitute the offense charged in the indictment, and section
4785 has been repealed before the commission of the oftense alleged, by a sub-
sequent amendment thereto, it is wholly inadmissible, in dealing with the
criminal provisions of section 5485, to extend them by construction to the fu-
ture acts of congress, when, by the express words of the section, its provi-
sions are confined to the then existing pension law, of which the amended
section was a part.

2. VERDICT—BUSTAINED BY ONE Goou CoUNT.
Where the verdict in a criminal case i3 general, if any one count in the in-
dictment is good, the judgment cannot be arrested.

Motion in Arrest of Judgment.

J. 8. Runnells and W. T. Rankin, for the United States.

James T, Lane, for defendant.

Love, J. The prisoner in this case stands convicted by the jury
upon an indictment containing nine counts, in each of which he is
charged with taking a compensation for prosecuting a pension claim
in excess of the sum allowed by the pension laws, He now moves
in arrest of judgment upon two grounds: First, because of duplicity
in the various counts in the indictment; second, because section
4785 of the Revised Statutes, which is essential to his convietion,
was repealed before the commission of the offenses as alleged in the
indictment. These grounds will be disposed of in their reverse
order.

As to one of the principal questions involved in this motion there
is a direct coniflict between two eminent federal judgesin the respect-
ive districts of Ohio and Indiana, as will be seen by reference to
the cases of the U. S. v. Masor, 8 FED. Rup. 412, and U. S. v. Dow-
dell, 1d. 881.

I shall, therefore, be compelled to resolve this question by consider-
ing rather the reason of the law itself than the authority of these
adjudged cases. And in this view it is my opinion that the prosecu-
tion cannot be sustained upon the first, second, third, fourth, and
eighth counts of the indictment. In each of these counts it is al-
leged that the offense was committed at a time which was prior to
March 3, 1881. These counts are based mainly, though not entirely,
upon section 5485 of the Revised Statutes of the United States. 1In
that section it is provided that “any agent or attorney, or any other
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person instrumental in prosecuting any claim for pensions or bounty
land, who shall directly or indirectly contract for, demand or receive,
or retain any greater compensation for his services or instrumental-
ity in prosecuting a claim for pension or bounty land than is pro-
vided in the title pertaining to pensions, shall be deemed guilty of a
high misdemeanor,” ete.

It is clear that the counts referred to could not be ma,mta,med upon
this section alone, for it contains no complete definition of the al-
leged offense. It provides that the offender shall be liable to prose-
cution when he demands or receives a greater compensation for his
services in procuring a pension than is allowed in the title of the Re-
vised Statutes pertaining to pensions.

It is evident, therefore, that we mustlook to that title for one of the
essential elements of the offense, and we find that element in section
4785 of the Revised Statutes. That section is as follows: '

«“Sec. 4785. No agent, attorney, or other person shall demand or receive any
other compensation for his services in prosecuting a claim for a pension or

bounty land than such as the commissioner of pensions shall direct to be paid
to him, not exceeding $25.”

Taking sections 5485 and 4785 together, the offense plainly con-
sists in the agent or attorney demanding or receiving any other com.
_ pensation for his services than such as the commissioner of pensions
directs to be paid to him, not exceeding $25. If section 4785 did not
exist there would be no completely-defined offense, and the offender.
could not be prosecuted by virtue of the provisions of section 5485
alone. Now section 4785 did not exist in force when the offenses as
alleged in the several counts in question were committed; for section
4185 was expressly repealed by the act approved June 20, 1878, “re-
lating to claim agents and attorneys in pension cases.” This act de-
clared that it should be unlawful for any agent or attorney to charge
for his services in a single zase more. than $10; and it in express
terms repealed section 4785.

Section 4785 being thus repealed, section 5485 stood alone as &
basis of the prosecution at the time when, according to the allegations
of the several counts referred to, the prisoner’s offenses were com.
mitted. It was not provided by 5485 that the offender should be
liable generally for taking illegal compensation, or for taking com-
pensation in excess of the amount allowed by any and every act of
congress, present or future. It was expressly provided in that seec-
tion that the offender should be liable to prosecution for taking com-
pensation in excess of the amount provided by a particular act of
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congress then in existence and expressly mentioned. No mention or
reference whatever is made in section 5485 to any future act that
congress might pass. So in the act of 1878 no reference whatever
is made to section 5485. That act simply provides that no agent or
attorney shall in a single case charge for his services more than $10,
and that section 4785 should be repealed. It would, I think, be
wholly inadmissible, in dealing with the criminal provisions of section
5485, to extend them by construction to future acts of congress, when
by the express words of the section its provisions are confined to the
then existing pension law. Suppose congress had seen fit by the act
of 1878 to repeal the whole title upon pensions referred to in section
5485, and had made a new pension law, would the penal clause in
section 5485 Liave been continued in force by the terms of the act of
18782

Let us pass next to the consideration of the fourth, fifth, sixth, and
ninth eounts of the indictment. In each of these counts it is alleged
that the offenses were committed at various times, which were sub-
sequent to the third day of March, 1881. Now, on the third day of
March, 1881, congress, in the general appropriation bill, provided
that the “provisions of section 5485 of the Revised Statutes should be
applicable to any person who should violate the provisions of, an act
entitled an act relating to claim agents and attorneys in pension cases,
approved June 20, 1878.” We have seen that this act of 1878 pro-
vided that it should be unlawful for any agent or attorney to charge
for his services in a single pension case more than $10; and, for a
violation of this act, it was provided, in the act of March 3, 1881,
that the offender should be liable to prosecution under the provisions
of section 5485. Now, in the fourth, fifth, sixth, and ninth counts it
is chiarged that the prisoner at the bar, at times which were subse-
quent to the third of March, 1881, received from the several parties
therein mentioned sums greatly in excess of the sum of $10 author-
ized by the act of 1878. It seems clear, therefore, that the prosecu-
tion is maintainable under the counts last mentioned by virtue of the
provisions of the act of 1881.

The ground of duplicity urged by the prisoner in arrest of judg-
ment is that to demand and receive compensation are distinet and
separate offenses under the statute, and that these distinet and sep-
arate offenses are united in the several counts of the indictment.

But even if this ground be tenable, it cannot be sustained in oppo-
sition to the present indictment, because it is expressly alleged in the
fourth count that the prisoner, on the fifteenth day of January, 1852,
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received from one Henry Pansean the sum of $200 as compensation
for prosecuting Pansean’s claim; and if any one count of the indict-
ment be good, the verdlct being general, the judgment cannot be ar-
rested.

Motion overruled.

Moores ». Crrizens’ Narronarn, Baxk or Piqua, Omio.*
(Cireust Court, 8. D. Okio, W. D. February 8, 1883.)

1. Acent AcTiNGg PoR His PriNcrpat Axp roR HmMeELF—NoOTICE.

An agent cannot lawfully act for his principal and for himsclf, in matters
in which they have adverse interests, and every person dealing with an agent
who is acting for himself as well ag for his principal, in such matters, ls put
upon inquiry as to the authority and good faith of the agent.

2. SAME—CASE STATED.

The plaintiff contracted to loan money to M., cashier of the defendant bank,
for his individual uses, on his representations that he held & number of shares
of stock of said bank, and his agreement to transfer a certain number thereof
to the plaintiff as security for the loan., In pursuance of said agreement, M.
afterwards produced a certificate of stock bearing the genuine signatures of
the president, and of himself as cashier, on the faith of which plaintiff loaned
him the money. In fact, M. had previously hypothecated and transferred to
others all the stock of said bank which he had held, and the certificate was
fraudulently issued, without any transfer of stock, and without any knowledge
of any of the officers of the bank except himself, he having used for that pur-
pose a certificate left with him for use as occasion might require, signed by
the president in blank. The plaintiff had no knowledge of the fraud, and be-
lieved that the certificate had been issued in good faith and by competent au-
thority, but knew that the transaction was for the benefit of M. Held, that
the knowledge that M. was acting for himself as well ag for the bank in issu-
ing the certificate, put the plaintiff upon ingniry as to the authority and good
faith of M., and having failed to make it, the bank is not liable on the certifi-
cate.

Pazton & Warrington and Stallo, Kittredge & Shoemaker, for plain-
tiff.

Ramsey & Matthews and Hoadly, Johnson & Colston, for defendant.

(1) Certificates of stock are non-negotiable instruments. Lanier
v. Bank, 11 Wall, 369 ; Mechanics' Bank v. Railroad, 13 N. Y. 599
Schuyler v. Railroad, 84 N. Y. 80.

(2) The assignee of a non-negotiable instrument takes no better tltle
than his assignor. Where a party intentionally issues such & paper; he
will be held liable to innocent holders on the ground of estoppel in

*Reported by J. C. Harper, Esq. of the Cincinnati bar,
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