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It is believed the conclusion reached is in accordance with well-
settled principles of law, and the authority of adjudged cases binding
on this court; and it unquestionably is in harmony with the plainest
principles of justice. The company borrowed these bonds and put
them in circulation upon a distinct engagement that it would pro-
vide the funds to pay them, and it gave its assent to the statutory
lien on its road to secure this result. It sold them to innocent par-
ti<ls for money to build its road. It has received all the benefits that
were expected to accrue to it under the contract, and the road and
its earnings remain bound for the performance of the contra.ct by
the company. There is no principle upon which this obligation can
be avoided, either by the company or subsequent purchasers with
notIce of the equities of the state bondholders. It WQuid be are--
proach to the law if there wits.
The demurrer to the bill is overralod.

MCCRARY, J., concurs.

TR!VJIlR and others t1.

S!Xlll '11. BROOKS and others.

(Circuit Oourt, D. Oregon. February 12, 1883.)

L DIVTSJON·OP DONATION BETWEEN SETTLER AND WIPB.
The division of a donation to a married man, under section 4 of the !!onatton

a.ct of September 27, 1850, (9 I;t. 497,) between the settler and his wife, is com-
mitted by the to the discretion of the surveyor general, and in contempla-
tion of law is made when the. settler proves to the satisfaction of said officer
that lie has complied with the provisions of the act, and the latter issues the
certificate containing the facts constituting such compliance, and specifying
the portion of the donation set apart to the husband and that to the wife, as
provided in section 7 of said act j and no valid objection thereto Is found by
the commissioner of the general land-office, which is shown by the subsequent
issue of a patent thereon.

2. BUIT FOR PARTITION-8TATUTE OF LIMITATIONS.
The wife of a married settler, under section 4 of the donation act, died after

• final proof by the settler of compliance with the act, and before the iS$ue of the
patent. Held, (1) that the half of the donation to which she was or would have
been entitled, was thereupon granted, by the act, to her surviving husba.nd and
children in equal parts as the direct donees of the United States; and (2) the
statute of limitations did not commence to run against the right of the heirs of
Did husband to maintain a suit against his vendees of certain distinct portions
thereof, for a partition of their interests in said half of said donation, until t1Ie
aame was formally and finally divided by the surveyor general as aforesaid.
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Suit ,for
£leorge,H. Durham and H. Y. Thomp,on, for plaintUis.
W.F. [{'!ritnble and Benton KiUin, .for. defendant,s.
DEADY, . These oas.es were both, heard and submitted on the

plea of the .:statute.of limitations to the bill, and. will, be considered
togethe'r.The plaintiffs GeorgeW. Traver and Emma S., his
are citizens of ;the state of California, a.nd George A. Graham, and
Ida M.,'his; wife,lare citizens of the state o,f Ohio. They bring these
suits for the: pal'tition of 'lots 5 and 6, in block 254, of the oity of Port-
land..The bills were filed on October 16, 1879, and allege that the
defendant 'George 'F. Tribou is theowner.of an undivided one-fifth of the
W.'-!'()haid'lots, and the defendants Amasa: Brooks, John E. Brooke,
8.'RG·JuliaJ\.. Brooks are the'owners ofa similarfifthqf the E.tthereof,
and that the plaintiffs George W. and Emma S; T,raver and Ida M.
Graham are the owners of of both lots, in
the following proportions: the first of the undivided 82-125 and the
last two of 9-125 each. The pleas allege that the defendants and
those under whom they claim have been in the open, actual, and ad-
verse possession of their respective portions of the premises, as the
exclusive owners thereof, for more than 20 years before the commence-
ment of these suits. !I'M pleas are by answers. ,Dis-
regarding the averments of the pleadings, which are mere conclu-
sions of law, the adi:ii:ittediaridmaterial mcts of the case, as they
appear th;6se:

On Jun,e ,25,1850, Daniel 'n. Lownsdale, Stephen Coffin, and W. W. Chap..
man were itt the jOint occupation of that portion of the pUblic 'domain upon
which the city of Portland was then, partially laid. out and has since been
built, withD)lt any other right thereto than the possesf:jion under the laws of
theprovisipnal government, when Lowllsdale released and quitclaimed to
Chapmaocertain blocks Or therein, includingiJlock 254, with a cove-
nant of.warranty against all persons, the United States excepted, and another,
'that if Lownsdale should thereafter acquire title t() the premises from the
United States,he would convey the same to Chapman; and the defendants
and those under whom they claim have occupied said lots as the owners
thereof under said deed to Ohapman and successive conveyances thereunder
ever since. ' ,
On ,Jqly6, 1850, married Nancy Gillihan, a widow with two

children: namely, William T. and E. Gillihan.
On March 11, 1852, Lownsdale filed his notification in the office of the sur-

veyor general upon a certain portion of said public domain, including block
254. as a settler thereon, under the act of September 27, 1850, (9 St. 497,)
commonly called the donation act; and on April 8,1852, he filed in said office
his own affidavit and those of two witnesses, showing his marriage to Nancy
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as aforesaid;' that he was a qualified settler under said act;aml that
the settlement and cultivation of the premises required by the act were com-
menced by him on ,September 22, 1848, and to that date; where-
upon, as it is averred in the pleas"the surveyor general set apart the east half
of said tract to Lownsdale, and the west half, including block 254, to his,wife
Nancy; and that on September 29, 1853, Lownsdale made hiB dnal proof to
the satisfaction of the surveyor general of four years' residence on and culti-
v.ation of the land described in his notification, and of his compliance with
the donation act, so as to entitle him and his wife Nancy to a patent there-,
for.
On April 15, 18M,Nancy died, leaving her husband and fOilrchildren,'

namely, Millard O. aud Ruth Ii. Lownsdale, and William T. and Isabella E.
Gillihan, aforesaid; and on January 17, 1860, Lownsdale purchased the inter-
est of said Isabella E. in the donation of her mother, and on February 14"
1860, conveyed an undivided two-fifths of the same to JIannah M. Smi,th.
On October 17, 1860, a patent certificate was duly issued for the donation,

wherein the east half thereof was designated as the prot inuring to Lawns-
dale, 'and the west half as the part inuring to his wife Nancy.
On May 4, 1862, Lownsdale leaving James P. O. and Mary, his chil-

dren by a former wife and the plaintiff, Emma S. ',Craver, amI Ida M. Squires,
the children of Sarah Squires, a deceased daughter by said former wife, and
Millard O. and Ruth A., his children by Nancy; and on June 6, 1865, a patent
was issued by the United States for the donation to the heirs of Lownsdale
and his wife-the east half to the heirs of the former, and the west half to
those of the latter.
On April 28, 1864, William T. Gillihan brought a suit in the state circuit

court for the partition of the west balf of the donation, in whioh the other
children of Nancy,and the heirs of Lownsdale, together with many other per-
sons claiming divers blocks and lots therein as the vendees of Lownsdale, were
made defendants, including W. W. Chapman, the defendant Tribou, and the
immediate grantor of the defendant Amasa Brooks, from whom hiB co-de-
fendants, John E. and Julia A. Brooks, have long 22,
IB77-derived Whatever interest they have or claim in the premises; that on
May 22,1865, said court decided that Lownsdale, as the survivor of Nancy
and the grantee of her child, Isabella E., was the owner, in hiB life-time, of an
undivided two-fifths of the west half of said donation, and that said William
T., Millard 0., and Ruth A., as the children of Nancy,were then each the
owners of an undivided one-fifth of said half; that on August 12, 1865,
said court set apart and allotted to said three children, in severalty, certain
porHons thereof, and the remainder to the heirs, vendees, or claimants under
Lowllsdale according to their respective interests, without determining what
they were j and because said partition was unequal, it was further adjudged
that the children ofNancy should be paid the sum of $39,156.02, to be appor-
tioned among the several parcels of land set apart to the heirs, vendees, or
claimants under I"ownsdale, as aforesaid-the same to be a lien thereon; that
$355.90 of said sum was so apportioned upon said lots 5 and 6; and that there-
after the defendants Tribou and Amasa Brooks paid said owelty.
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On February 23, 1869, James P. O. purchased the undiviqed two-fifths ot
one-fifth of the west half of the donation from Hannah M. Smith. it being
the same two·fiftbs she had purchased from Lownsdale in his life-time; and
afterwards and before the commencement of these suits, all the heirs of
Lownsdale; except the plaintiffs Emma S. and Ida M., conveyed their interests
in the premises to the plaintiff George W. Traver.

Since September 29, 1849, under the laws of Oregon, an adverse
possession of 20 years was sufficient to bar an action by the owner
for thepQssession, until the passttge of the act of October 17, 1878,
(Sei;ls. Laws, 21,) which limited the time to 10 years; but in all
cases where a cause of action had then accrued, and this period had
expired or would expire within one year from the passage of the act,
an action niight be brought within such year.
These suits· were brought on the last day of the year followmg the

passage of the act of October ,17, 1878, and if they were not barred
by lapse of time at the date of such passage-if 20 years had not
then elapsed since the plaintiffs' right of suit accrued-it is admitted
they were brought within the time allowed by law.
But upon the letter of the statute it appears that even if the right

of suit was barred at the date of its passage, it was thereby revived
and extended one year therefrom. But I do not understand that the
plaintiffs rest their right to sue, upon this ground, and the cases will
therefore be considered upon the assumption that if on October 17,
1878, the period of 20 years had elapsed from the time the right of
Euit accrued, the suit'! are barred.
Iuthe consideration of purely equitable rights and titles a court of

equity is not governed by the statute 9f limitations. But these suits
are brought upon the legal title of the plaintiffs, and in the determi-
nation of them the limitation applicable to an action at law thereon
will be followed. Hall v. Bussell, 3 Sawy. 514; Manning v. Hayden,
5 Sawy.379..
When,then, did the plaintiffs' right of suit accrue and when did

the statute of limitations commence to run against it? Manifestly
the cause of suit mnst have accrued whenever the plaintiffs, or those
under whom they claim, were entitled to the possession of the prem-
ises, and to ma.intain a suit for partition against any person who
owned an undivided interest therein; a.nd uuder the facts as to the
possession of the defendants and those under whom they claim, the
statute commenced to run against such right as soon as it accrued.
The plaintiffs contend that the right of suit accrued upon the giv-

ing of the decree in the partition suit in H65, under which they claim
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to derive title; that the legal operation of the partition was to effect
an exchange of distinct parcels of land between the heirs of Lawns-
dale and the children of Nancy; and that the former took as pur.
chasers from said children and not by descent from their ancestor,
and therefore the statute of limitations had not run on October 17,
1878.
At most, the heirs of Lownsdale could only have received three-

fifths of block 254 from the children of Nancy by this exchange, for
that was all they ever had in it. But I am still satisfied with the
ruling upon this point in Fields,tv. Squires, 1 Deady, 891. In that
case I held that this partition divided the land between ':the children
of Nancy on the one hand and the heirs and vendees of Lownsdale
On the other, according to the respective interests of the latter, with..
out attempting to determine what they were, giving to the children'
in land and owelty what was deemed the equivalent of three-fifths of
the premises, and to the heirs and vendees in land charged with the
payment of this owelty what was deemed equivalent to two·fifths of
the same. To the same effect see Davenport v. Lamb, 13 Wall.428.
The portions or parcels then ascertained "and set apart in severalty
to the children of Nancy were in contemplation of law the very three..
fifths which they took from the United States under the donation aot
after the death of their mother, and in like contemplation the remain-
ing two-fifths were the very portion of the premises which the heirs
of Lownsdale inherited ,from him, subject, .however, to the legal effect
of the acts done and suffered by him concerning the same. Norwas
the character or orighl of the estate or title of these parties changed
or affected by this decree and partition. The heirs of Lownsdale
took the two-fifth tract by descent from him, as his heirs, and as such
were and are so far bound by his acts and conduct relating to the
same; as he would be himself; ifliV'ing.This was not an exchange
of distinct parcels of land owned in entirety by either party, but a
separation of undivided interests in a tract theretofore owned by
them inoommon.
The plaintiffs also contend that their right to the possession, and

to maintain this suit for partition, did not accrue until the half of
the donation inuring to the wife was finally designated in and by
the patent issued on June 6, 1865-a little over 14 years before the
commencement of these suits. ", On the contrary, the defendants in-
sist that the right of possession accrued to the plaintiffs, or those
under whom they claim, on April 8, 1$52, when Lownsdale made
the proof, under sectiOn 7 of the donation. act, of the commencement



so FBDERUo .BE.NRTER,

6f his residence and eulth'ation, because; as they allege, the surveyor
general then divided the donation' between the husband and the wife,
as required by section 4 of said act, and thereupon the statute of
limitations commenced to run against the wife in, favor of the de-
fendants'.grantors then in the adverse possession of block 254.
The plea and argument of the defendants assume that the

dren and survivor of Nancy took the west half of the donation .as her
heirs, and are therefore in privity with her, and bound by her acts
or conduct while living, and the .wife of the settler, Lownsdale. But
the law, so far as this court is concerned, is held otherwise. Upon
the death ,of Nancy, her "share or interest" in the donation wa:.,
given by section 4 of the act to hElt husband and children in equal
parts, and they took under the donation act as the direct donees of
the United States, and not as the heirs of Nancy, whose interest in
the premises, whatever it was, terminated with her death. FieldS v.
Squires, 1 Deady, 382.
But even if they took as the heirs of Nancy, or in any sense, by,

through, or under her, the result, so far as this plea is concerned,
must be the same. She was a married woman when the donation
act passed, and continued to be one up to the time of her death. All
the statutes of limitation ever in force in Oregon, from that contained
in the "Steam-boat Act" of September 29, 1849, al}d taken from the
Revised Statutes of Iowa (p. 384) of 1843 down to the present one,
have provided that the statute should not commence to run against a
married woman during her marriage. It may, then, be taken for
granted that whether Nancy's husband and children took the western
half of the donation as the direct donees of the United States or as
her successors in interest, or that whatever possession those under
whom the defendants claim may have had of this property before the
death of Nancy, the statute of limitations did not. commence to run
in their favor until the death of Nancy-April 15, 1854.
Did it commence to run then, and if not, when? On September

29, 1853, the settler, Lownsdale, made his final proof of the residence
and cultivation required by the act, and had otherwise conformed
thereto, so that according. to the construction given to the donation
act by the supreme court in Hall v. :Russell, 101 U. S. 503, as soon
thereafter as it was ascertained by the proper authority that this
proof was sufficient, he became a qualified grantee thereunder, and
the right to the one-half of the donation was then vested in him.
And, for the same reason, Nancy also became a grantee .and entitled
to o11e-half of the donation; provided she did not die before the pat·
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entiElsuM.. '" But: she did so die, and thereupon 'herhusband and
childrenuecanie entitled' in her place to one-half of the donation..
But to what :lialf?andwas there yet any division of the donation or
official designation of the half in'luing to the settler'and the one to
'the defendants allege<i'n their pleas that this designation
was 'made by thestlrveyor general on Aptil 8, 1852, when Lownsdale
made his preliminary proof orpr60f' of 'settlemen:t.13u.t,howevar
this O:1'ay be as Ii! matter of fact; !as a maiitei.' onaw ldo not think the
'divisioh 'codIdbaformaUy.and finally made' beforeithe fuil complia:noo
'with· the 'actf\by the settler,' and proof th-ereof: t<f the satisfaction of
:the provided in' s'ection ,7 of -the :a.ct.·' Until this
wa-sdone; tfie' only' a,' possessory right' in the land--the
'right of occupatioh..i.;...and there· was 1:10' grant 'ot donation to divide
between him and his wife. Hall v. Russell, supra, 503.. And any

action 'by ;l;lOf"eyo1" 'oil the BUbleot at this time
must in the nature of things havG'beenmerely provisional, and snb-
'jectto correction' and·modification in' firta-l action upon the MiSe,
when he came' tooonsiderthe iiinal proof'8; 'and. up and issue the
patent· "\
Upon made-, if the SUf-

'ifi3yOl" general was a:uthorized' -to iS811ea' under· rules and
tllba' prescribed bytne general.land-office, "setting forth

the facts in the cllteie, and specifying the land' ,to which the parties are
'entitled." , It is understood to have been the practice of the land-
offiooto make this' division of the donation upon the issue of the cer-
tificates; and then enter the same on the records or plats of the
survey in the office, or vice versa. . It is also understood that the com-
missioner of ·the gerieralland-offi.ce has, in some cases, ,exercised the
right to alter the division, but probably only with the consent of the
parties interested. And upon the assnmption tha:t the commissioner
Was authorized in all cases to review and modify the division made
in the local land-office, the plaintiffs base their claim that there was
no absolute and, final division oftha donation until the' patent was
issued. But I. doubt if the commissioner is authorized to set aside
the 'division made by the surveyor general and substitute one made
by himself. The authority given, him by the'act is to issue a patent
according to. the facts stated in the certificate, one of which is, in
case the settler is a marriedma:n, the division of the donation be-
tween him and his wife, and the designation of the part innring to
each. True, if there is a va1id' tlbjection to the issue of a patent
upon the case made in the certificate he mayrefuaeto do so. But I

I'
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think his power is then exhausted, and he must return the certificate
to the local office for further proceedings in accordance with his de·
cision. At least, the power to partition the donation between the set-
tler and. his wife seems committed to the judgment of the surveyor
general, and aUhough he may be required by the direction of the
commissioner to exercise this power in a particular, case, and to cor·
rect erl'ors committed in the of it, as that the donation was
not divided into two equal parts, Id9 not think he could be required
to divide it in a partioular manner, as by an east and west line rather
than a north and south one, or to assign the north or east half to the
wife rather than the south or west one. So far as the partition and
allotment of the donation between the settler and· his wife rests in the
discretion of the offioer, I think the aot oommits the matter wholly to
. his judgment.

Assuming as I do, and as seems to be admitted by the defendants'
plea, that a suit for partition oould not have been maintained by the
plaintiffs' ancestor, Lownsdale, against the defendants for partition
of the premises until, by the formal division of the donation, it was
asoertained and determined in which half of the same they would be
included, it follows that the statute of limitations did not commence to
run against the suit until such division was made. When, then"for
the purposes of this case, was this division made? On September 29,
1853, when the settler made his final proof, and the matter was sub-
mitted to the surveyor general for examination and determination; or
on October 17, 1860, the date of the certificate in and by which
division, so far as appears, is first formally made and announced?
In the one case the limitMion of 20 years, oounting from the filing

of the proof, or the death of Nancy on April 15, 1854:, had
before the passage of the act of October 17, 1878, and the plaintiffs'
l'ight of suit was barred, and in the other the limitation would not
have expired until October 17, 1880, and therefore the right of suit
was not barred at the passage of said act.
Taking the facts as stated, and ·the construction of the donation act

as announced by Mr. Chief Justice WAITE in Hall v. Russell, supra,
my conclusion is that the share or interest of Nancy in this donation
was not ascertained or set apart during her life-time, nor until the
patent certificate was issued on October 17, 1860, when and whereby
the division was made giving the settler the east half, and the west
half to the wife, nominally, but in effect to those whom the act gave
it upon her death; and upon this certificate and in accordance
with the patent subsequently issued.
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The right to the patent, as was said by Mr. Justice FIELD in Starrs
v. Stark, 6 Wall. 413, became perfect when the 'certificate of the sur·
veyor general was received by the commissioner of the general land.
office, and he found no valid objection ihereto, and that none was so
found is shown by the subsequent issue of the patent thereon. Bar·
ney v. Dolph, 97 U. S. 656. In the ,division of the donation it ap-
pears that the west half waR set apart to Nancy, although she was
then dead; but such division, being the basis of the patent, would, I
suppose, by analogy, inure, under the act of May 20, 1836, (5 St.
31,) to the benefit of the persons to whom the act gave the land in
such contingency. See Starrs v. Stark, supra, 427.
Upon the argument counsel for the defendant also insisted that

these suits could not be maintained because the plaintiffs were not in
the actual possession of the premises, and suggested that the suit9
ought to be stayed, at least until the plaintiffs tried their right to the
possession by an action at law. It is not apparent how this question
can arise on the consideration of these pleas of the statute of limita-
tions. But if it can the answer is very plain. And, first, the pleas
admit, in effect, that the title to two-fifths of the western half of the
donation was in Lownsdale,-one-fifth as the donee of the United
States, upon the death of Nancy, and the other fifth as the grantee
of her daughter, Isabella E.; that by the partition of the tract in
1865 the whole of block 254 was set apart to the heirs of Lownsdale,
subject to the effect of his deed of quitclaim to Chapman of June 25,
1850. And as to th.at it was held in' Fields v. Squires, 1 Deady, 379,
that this deed only passed the bare possession, the title being still
in the United States, but that by virtue of the covenant therein for
further assurance, in case Lownsdale obtained title from the United
States, his heirs were estopped to claim against the grantee in said
deed, or those claiming under him, the one-fifth interest therein which
he took from the United States on the death of Nancy, but 'as to the
fifth purchased from Isabella E. he was not so estopped; and that
Lownsdale's grantee in the deed of June 25, 1850, nor those claiming
under him, neither lost nor gained by the partition, and that, conse·
quently, the defendants' interest in the premises is an undivided one-
fifth. See Davenport v. Lamb, 13 Wall. 429.
From this it is plain that the legal title to the undivided four-

fifths of these premises is in the plaintiffs, and that they are entitled
to maintain these suits for partition unless they are barred by lapse
of time.

v.15,no.1-3



As was said by this court in Lamb v. Starr, 1 Deady, 364,-
" The jurisdiction of a court of equity over a suit for partition, so far as I

have been able to ascertain, never did depend upon the possession by the com-
plainant. Where the title of theccomplainant, whether it be legal or equitable,
is not doubtful or suspicious, equity will take jurisdiction and decree parti-
tion, without reference to the question of possession. But in the case of an
alleged legal title, when either of these objections appear, it is usual, first, to
send the complainant to a court of law to try his title, and in the mean time
retain the bill to await the result. In the case of an equitable title, the court
of equity first ascertains the title, and, if found for the complainant, proceeds
to make partition." Wilkin v. Wilkin,l Johns. Ch.1l7j Cox v. Smith,4
Johns. Ch. 276j Matthewson v. Juhnson, Hoff. Ch. 562; 4 Kent, Comm. 364;
Phelps v. Green, 3 Johns. Ch. 304.

In this case the title is neither doubtful nor suspicious. The facts
,constituting the plaintiff's right are admitted, a\'l are also the facts
which it is claimed constitute an adverse possession, sufficient in
duration to bar the .right, and in effect to consti-
tute a title in the defendants. ,
The only question to be determined-when did the statute com-

mence to run ?-is one of law, aud may as well be decided in a court
of equity a,s a cf)urt of law, for, in either case the court must decide
it. On the contrary, if the que$tion was one of fact,-as, for in-
stance, the duration or character of the defendant's possession,-
and there appeared to be any doubt about it on the evidence, the
plaintiff might very properly be directed to try that question in a court
of law with a jury. But there can be no good reason for sending a
plaintiff in. a suit in equity for partition to a court,of law to try a
mere question of law involved in his claim or the defense thereto,
particularly in modern times, when the two courts are composed of
the Balle judges, and former riv8tlry and jealously between them has
become a thing of the past.
The adverse possession of the defendants not having continued 20

years after the statute of limitations commenced to run against the
plaintiffs or their ancestor, and before these suits were commenced,
the pleas to the bills are considered in.sufficient and thewfore over-
ruled.
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!BELAND V. GERAGHTY and others. (Bill.)

GERAGHTY V. IULAI-iD and others. (Oross-bill.)

(Oircuit Oourt, N. D. IlZinois. January 8,1883.•

1. TRUST-CREATION OF-SUBSEQUENT DESIGNATION.
If a conveyance is made to a trustee upon trusts thereafter to be declared or

designated by the grantor, and the trustee accepts the designation so made, the
trustee is bound by such declaration and designation as completely as if the
deed and declaration of trust were simultaneous, and part of one and the same
transaction.

2. CONVEYANCE TO INFANT-DELIVERY, WHEN INOPERATIVE.
Where a deed in fee-simple was made by parents to their child, who was but

little more than four months old, conveying to such child certain town lots,
which was never delivered to the grantee, and, considering the immature age
of the grantee, it was perhaps impossible to have made such a delivery and
unnecessary that it should be made, held, that the grantors in such deed should
do some act manifesting an intention to. deliver the deed and make it effective;
and where such a deed was never recorded or published, or in any way, by
either of the parents, or ever after, alluded to in such way as to show that
they or either of them considered it a consummated transaction, the deed is an
inoperative conveyance.

3. DEED OF TRUST-UNDUE INFLUENCE:
The allegation that a conveyance of real and personal property was obtaIned

by undue influence of the grantee upon the mind of the grantor, must be
,established by evidence or it will not be considered.

4. SAME-CERTAINTY IN TERMS.
Where there is sufficient certaint.y in the terms of the declaration of a trust

for charitable uses to enable a court of equity to take possession through its
own trustee or receiver and exe.cute the trust, and carry out the wishes and
intentions of the donor, it is sufficient when made to an express trustee.

IS. SAl[E--WHEN DEEMED EXECUTED.
Where a party made a deed of trust to a trustee of all his property, real and

personal, and delivered to such trustee all his credits and securities, so indorsed
and transferred to such trustee as to enable hIm, if he had chosen to do so, to
exercise absolute control and ownership over them, the fact that the trustee
returned them to the cestui qUIl trust, who collected and reinvested and ex.
penc!ed a portion of them in the exercise of his own' judgment, and to som'e
extent in accordance with the arrangements ,he had previously made, is not
sufficient to show that the trust never became executed, notWithstanding the
deed of trust was not recorded during the life of the Cdstui qUIl trust.

In Equity.
Hoyne, Horton <f Hoyne and John J. Jewett, for complainant.
W. W. Farwell and Robert Hervey, for defendant.
BLODGETT, J. The original bill in this case is filed by complain-

ant to obtain a judicial construction of the trusts under whic.h com·
plainant claims to hold certain real and personal estate, conveyed to


