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hostile. The statuie does not abridge the power of 8 court of equity
to do justice to the parties before it, if others who cannot be found
are not absolutely necessary parties, as in this case the patentee is
not. At law, the plaintiff could use the name of the patentee in an
action, and perhaps he may have that right in equity under some
eircumstances. The bill gives no explanation of his absence; but it
was said in argument that he is both out of the jurisdiction and hos-
tile. If so, no doubt there are methods known to a court of equity
by which the suit may proceed for the benefit of the only person who
is entitled to damages. The seventh stipulation, that neither of the
parties shall be "liable" to bring an action, means, no doubt, that
the plaintiff has no right to subject the patentee to costs, but it does
not mean that, upon proper terms, the name of the patentee may
not be used, if the law requires it. If it does mean that, it is repug-
nant and void. .
Demurrer sustained; plaintiff has 80 days to amend.

PLIMPTON 17. WINSLOW.

(Oif'Cf.tlt aourt, D. Ma88achuIetU. February 3, 1883.)

PATBNT8 '/!'OR INvENTIONS-PARLOR SKATES.
Where skates containing an improvement on an earlier patent held by the

same inventor were in use or were offered for sale by the same inventor,
whether actually sold or not, more th"n two years before his for
his second or subordinate patent, the latter is void.

In Equity.
T. W. Clarke, for complainant.
George L. Roberts and J. L. S. Robert" for defendant.
LOWELL, C. J. The plaintiff was the pioneer in the invention of

parlor akates. In his first patent, granted in 1863, and which, there-
fore, expired in 1880, he shows the principle of all subsequent in-
ventions. In his second patent, granted in 1866, which is now in
suit, No. 55,901, he made "certain improvements in roller and other
skates, patented by me; January 6, 1868," which consisted 'liD a
novel and improved construction and arrangement of the several
parts, whereby several advantages are obtained over the old or
inal mode of construction, as· herein fully set forth. " The defendant,
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who was formerly in the employ of the plaintiff, has lately made im.
provements in parlor skates, for which he holds one or more patents.
He was enjoined at the preliminary hearing because he held a pat.
ent which, on its face, was subordinate to that of the plaintiff, and
the skates made under it had, as I thought, infringed upon, the plain-
tiff's rights. Since that time, a new defense has been developed and
sustained by a good deal of evidence, which appears to be honest;
and the question is of its sufficiency. That defense is that this pat-
ent was applied for August 19, 1865, and that more than two years
before that day, that is, before August 19, 1863, the invention had
been in public use, or on sale, with the plaintiff's consent and allow-
lwee, which, by St. 4 July, 1836, § 6, (5 St. 119,) as modified by St.
3 March, 1839, § 7, (5 St. 354,) is a statutory forfeiture.
One witness testifies to the use of a skate, Exhibit 1, by his wife,

who is now dead, in June, 1863; another, to his receiving one like
Exhibit Forbes Boller Skate, from Mr. Doane, in July, 1863. Doubt
is thrown on hoth these dates by the evidence for the complainant.
Other witnesses speak of the use of skates like these exhibits, by the
plaintiff, and by others, with his consent, in the city of New York, in
May, 1863. After the lapse of 19 years, the exact month in which a
witness saw a particular thing must be doubtful. One witness hap-
pened to be an editor of a newspapeli, and he produces an article

_ written by him and published in his newspaper, May 16, 1863, which
gives an account of the opening of the Apollo Rooms for parlor skat-
ing, in the course of which he says: "Mr. Plimpton was there with
his new patent parlor skate, which appeared to be the favorite, as it
enabled the skater to take many of the 'rolls' and 'edge move-
ments.' "
The "patent" referred to is that of 1863, and it is proved that

the skates like No.1, and Forbes, were marked as patented in 1863,
and there is no evidence that the old and structurally-imperfect
form of skate was used at this time, though they were clearly within
the first patent. Only one of the witnesses ever saw the old form of
skate, and he saw it before 1861.
Another witness, Doane, who appears to be candid and cautious,

had a conversation with the plaintiff in May, 1863, about his parlor
skates, and about Doane's furnishing the wood parts for some of
them, which he afterwards did, hut later than August. But on or
about the month of May, the plaintiff sent him certain castings, etc.,
to inform him what sort of a skate he made, and Doane made up the
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Forbes skate, but whether in July, all Forbes says, or in December,
as Doane says, I do not decide. Doane was twice recalled, by can·
sent. At his last examination he testified to receiving from the
plaintiff several copies of a card, one of which he produced, which
contains Plimpbn's price.list for three patterns of parlor skates.
The price-list is not' dated; but it is believed by the witness that he
received it early in 1863, and before he bought a moulding machine
in May, 1863.
There can be no reasonable doubt, I think, that the skates were

like those produced in evidence, and they are substantially like the
patented skate of 1866. Several other witnesses testify to a use in
New York, which they think was before August, 1863.
The complainant offered no evidence to explain or contradict any

of the testimony, except as to the dates of the sale or gift of the two
exhibits. If the price-list was published in May, it would be imma-
terial that no skates were sold before the nineteenth of August, be-
cause they were "on sale." The fact does not appear improbable,
when we consider that all these skates were marked, and properly
marked, as patented in 1863, and it is altogether probable, in the ab-
sence of all explanation by the plaintiff, that the plan of obtaining
a subordinate patent for his special structural improvements was not
thougllt of until after 1863, although the improvements had been
made soon after the first patent was obtained, and before the inven-
tion was actually practiced.
I am constrained to say that I find the defendant to have proved

that the new skate was in public use or on sale, with the plaintiff's
consent, before August 19, 1863.
The defendant has used parlor skates which, under advice of coun-

sel, he thought did not come within the scope of the injunction.
Whether he was right or not can now affect only the question of
costs, if it can have any effect. I reserve that question. Decree for
the defendant.
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HOULTON and others '11. MOORE.

(Oircuit Oourt, N. D. lUinoi.. January 6,1883.)

1. SEAMEN'S WAGES-ON VOYAGE PARTIALI,Y BROKEN UP.
A contract for a voyage to be performed by seamen'on veqsels on the north-

ern lakes is terminated by the necessary laying up of the vessel for the w. l;er
at an intermediate port; and where no provision is made in the contract for
such a contingency, the seamen are entitled to the necessary expenses of tLeir
return to the place of shipment, and to their wages up to the time of their ar-
rival at the intermediate port, and, it seems, to their wa0;es during the neces-
sary time occupied in their relurn to the place of shipment.

2. TENDER IN ADMIRALTY.
Any real offer to pay money by one then ready and willing to pay, is treateJ

as a valid tender in the admiralty, without inquiry whether the money was
produced or not. or in what form; but the offer must be without condition,
and it should be renewed in the answer or distinctly made upon the record at
some time during the progress of the litigation.

In Admiralty.
a. E. Kremer, for libelant.
W. H. Condon, for res.pondent.
DRUMMOND, C. J. This is a libel for wages and traveling expenses

against the defendant, the captain and owner of the schooner, Zach.
Chandler. The libelants shipped on the schooner at Chicago, on
the eleventh and thirteenth of November, 1880, for a voyage to Erie,
Pennsylvania. The wages were to be four dollars per day. The
schooner met with adverse weather, and the winter set in earlier than
usual, so that the schooner was obliged to lay up at Escanaba, in
Green bay, on the twenty-third of November. The captain, when it
was ascertained that the schooner could not proceed on her voyage
until the following spring, offered to pay the libelants the wages
which had been earned, at the rate stated, up to that time, provided a
full acquittance were given. The libelants refused to receive the
wages on these terms, and claimed that their expenses should. be
paid back to Chicago, the place of shipment. This the captain de-
clined to do, and the libelants (lid not, consequently, receive any
compensation whatever, and in consequence the libel was filed for
the amount of wages due to them, and for their expenses from
Escanaba to Chicago. There was no written contract made between
the parties, no shipping papers signed, and nothing said by either
party as to what would be the effect upon their rights, provided tl e
voyage was delayed until the following spring.
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It is not claimed that the voyage was absolutely Qroken. up, or that
it was prevented from being accomplished the next spring. The libel-
ants did not offer to remain on board the vessel and complete the
voyage. It seems to have been assumed between the parties that in
-consequence of the vessel being detained there during the whole win-
ter, it did not become the duty of the libelants to remain, nor of the
defendant to retain and pay them until the following spring. There
would seem, therefore, to be great force in the position that the con-
tract between the parties, however it may have been as to the voyage,
was terminated by their voluntary.act. But, independent of this con-
sideration, I am inclined to think that under the facts stated the con-
tract of hiring for the voyage must be regarded as terminated be-
tween the· parties. Undoubtedly it was the expectation on both sides
that the schooner would complete her to Erie that fall; but,
in the exercise of a reasonable discretion, having been laid up at Es-
'Canaba for the winter, although the voyage might be resumed in the
following spring, it could not have been anticipated as a part of the
'Contract under such circumstances that the libelants would have the
right to remain there all winter, without any service rendered at the
high rate of wages named, or that it was the duty of the defendant
to pay them those wages until the end of the voyage in the spring.
The navigation between Chicago and Erie is suspended on an average
atleast four months in the year, and we think it is the general under-
standing both among seamen and vessel-owners that the necessary
laying up of the vessel at any intermediate point, for and because of
the winter, is considered in this and similar cases, just before the
close of navigation, as terminating the contract of service, and that
the seamen are at liberty to abandon the voyage, and the vessel has
a right to employ other seamen in the spring when navigation opens.
If the detention were only for a short time, then, perhaps, this rule
would not prevail; but considering the time during which the vessel
is detained, it seems as though this is the only safe course to be
adopted in such a case. In this respect, therefore, I agree entirely
with the view taken of the case by the district court.
The only real controversy in the case seems to be in relation to the

expenses of the libelants from Escanaba to Chicago. They do not
claim their wages during the time occupied by the trip, and there-
fore, strictly speaking, the· question of wages during the journey does
not arise. When they were discharged at Escanaba, the captain
offered them their wages up to that time, on condition that a receipt
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in full were given; and it is claimed that this constituted a tender in
the admiralty law of the amount that was actually due at the time.
It is true that the same strictness does not exist as to tenuers in
admiralty as at common law. The rule as stated in 2 Pars. Sllipp.
& Adm. 484:, is that "any real offer to pay by one then ready and
willing to pay is treated as a valid tender, without inquiry whether
the money was produced or not, or in what form." But in this case
the tender was made, subject to the condition that a full acquittance
should be made, and the offer to pay was not renewed in the answer,
nor, so far as appears, was it ever afterwards repeated on the record
before or during the progress of the litigation. No written intima-
tion was given to the court after the decree of the district court, and
it has not at any time been renewed in this court, although the coun·
sel has said that his client has always been willing to pay that
amount. Of his ability to do so this conrt has no knowledge. In a
case cited in the notes to Parsons, one fact which constituted in the
opinion of the court a. sufficient tender was that it was renewed in
the answer, and that was a case where the tender was accompanied
with a request for a receipt. Page 484, note 1. In this case the
district court allowed the libelants their wages up to the time of their
discharge, and their expenses from Escanaba to Chicago, ('The Zach.
Chandler, 7 FED. REP. 684,) and the question is whether they were
entitled to their expenses.
In the case of The Steam-boat Lioness, 3 FED. REP. 922, the district

court gave the libelants their wages from the time of their discharge
up to the time of their return to the place of departure, as well as
their expenses during the return. In that case the vessel, in the
course of her voyage, encountered ice in the Mississippi river and the
voyage was broken up. It does not appear how the voyage was
broken up, nor whether it was by the mutual consent of the parties.
The case decides that the libelants were entitled to their expenses
and wages during their return, irrespective of the fact whether the
discharge was caused by the fault or act of the vessel-owner. The
reasoning of the court, however, appears to proceed on the assl1lnption
of a discharge without cause, or a wrongful discharge. The court
lays down the rule as well settled that it was the right of the mariners
to be transported to their ports of shipment, leaving the inference that
it was their right under the facts stated in the opinion. Of the nu-
merous authOl'ities cited in that case scarcely one can be said liter-
l'..lly, it may be in principle, to go the length claimed by the
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court; that is to say, in a case where both parties must be presumed
to know that the .contract may be terminated by some act independ-
ent of either; for· instance, by vis major, as in this case. Here, as
we have assumed, there was no wrongful discharge or discharge with-
oui a cause, and there was no act done by the vessel-owner which
terminated the contract between the parties. This was a verbal con-
tract, but I do not see how, if it had been a written contract of the
character proved, it could have affected. the principle iuvolved in this
part of the case.
In the case of The Hudson, 8 FED. REP. 167, where the libelants,

without any written articles, shipped on board of a packet running
between Pittsburgh and Cincinnati, on .the Ohio river, and on the ar-
rival of the packet at Pittsburgh, the river being fro7.6n over and nav-
igation by reason of ice having been suspended for eight days, were dis-
charged, the court held that they were entitled to their wages up to
the time of their return to the place of shipment, as well as their ex-
penses during their return. In that case I think it may be inferred,
perhaps, that the libelants were discharged without sufficient cause,
and in that respect it was different from the case under consider-
ation.
Judge STORY has decided in several cases that where a neutral ves-

sel is captul'ed, it does not necessarily break up the voyage. If the
capture is wrongful, the vessel may be released and the voyage pro-
ceed, and he therefore calls it, under such circumstances, a mere sus-
pension of the voyage; and he has held that the mariner, under such
circumstances, is entitled to his wages until his return to this coun-
try. Emerson v. Howland, 1 Mass. 45 j Bmwn v. Lull, 2 Bumn. 443 j
and see Brooks v. Dow, 2 Mass. 39. -
The acts of congress do not provide for the payment of the wages of

mariners, or their expenses back to the port of departure, where there
is no fault committed or act done by the vessel-owner. Whenever a
vessel is sold in a foreign conntry and the seamen discharged, then
three months' wages are to be given to them. Rev. St. § 4582.
Where the service of the seaman is terminated before the period
contemplated by the agreement, in consequence of the wreck or loss
of the vessel, the seaman is entitled to his wages up to the time that
the contract is thus terminated, but not for any further time. Rev.
St. § 4526. It would seem that in the case of a delay for re-
pairing a vessel, or in consequence of capture, it becomes a question
whether the delay is a reasonable one. If it be long continued, de-
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pending somewhat, of course, upon the cause of the deIay, then it
would seem as though the contract between the seamen and the ves-
sel-owner must necessarily be terminated. 2 Pars. Shipp. & Adm.
86; and see Woolf v. Brig Oder, 1 Pet. Adm. 262.
Judge STORY admits that in a case of capture, followed by con-

demnation, the contract is dissolved, and the seamen lose their
wages, unless there is a subsequent restitution of the property, or of
its equivalent value, with an allowance of freight; and he says that
it is the duty of the mariners to remain by the ship as long as there
ia any hope of recovery of the property; but the question recurs,
how long is the mariner to wait until these facts are ascertained?
And so in the case vf repairs. Undoubtedly, if they can be completed
within a short time, the contract remains. But suppose that it takes
many months, or a year, or more, to make the repairs, as we can
easily imagine there may be cases where they may take that time,
is the contract still to continue between the seamen and the ship-
owners? The extent to which some of the courts have gone in al-
lowing the wages of seamen is shown by bhe fact that they have per-
mitted the representatives of the seamen to recover wages for the
whole voyage, although the seamen may have died long before the
voyage was terminated, (2 Pars. Shipp. & Adm. 58, note 4, and
cases there cited,) and so when the seaman was sick and left in a for-
eign port. Br'unent v. Taber, 1 Sprague, 243. In examining the cases
cited, and others which might be named, one cannot avoid the, con-
clusion that the courts of admiralty have adopted rules much more
liberal to seamen than are applied to other persons who ordinarily
make contracts with each other. They have appeared studious to
guard at every possible point what may be considered as the equities
of the sailor. They do not apply the same strict rules of construc-
tion to the contracts which he makes as in the contracts of other
persons. If there is anything in his contract which the court thinks
hard or unfair to the seaman, the court requires clear evidence that
he made the contract with a full knowledge of what it contains, and
his assent to such clauses therein written, and in the case of any un-
foreseen event occurring, or one not provided for or anticipated, per-
haps it is not too strong an expression to say that the courts construe
the .contract upon the assumption of what the sailor would have
claimed or inserted if the event had been foreseen or anticipated.
Their contracts are regarded by the courts of admiralty under the in-
fluence of feeling quite as much as of logic. As "wards" of the
court, they are treated with the tenderness of a guardian.
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This was a contract for a service to be performed on board ,of the
schooner in November, for a voyage between Chicago and Erie, Penn"
sylvania. The term of service did not extend further than the ar-
rival of the schooner at that port. As has already been intimated, it
must be presumed to have been within the knowledge of both parties
that there was a chance for the voyage to be arrested by the approach
of winter, and by obstructions caused by ice. It has been stated that
a contract of service, as such, according to what is believed to be
universal understanding upon these lakes, is terminated by the neces-
sary laying up of the vessel in the fall for winter; but there remains
the question as to what is the right of the seamen when the voyage
is thus terminated, where the contract is silent in oase of the deten-
tion of the vassel from the causes named. Under ordinary circum-
stances, we think, it could be truly said that the event having hap-
pened whicl;1 both parties had the right and whose duty it was to
anticipate, that each was left entirely free; that the servioe having
terminated, payment for the service actually performed would release
the vessel-owner from all further obligations. Onprinoiple, it seems
that no other rule could be established; but, as has already been said,
this is not a case between ordinary persons, but a case between sea-
men and the owners of theveelsel where circumstances have occurred,
which have not been provided for in the contract. As was inti-
mated by the district court in its opinion, we can imagine that cases
might arise where it would become a question, even conceding that
the expenses of the seamen were to be paid, to what point theymight
go,-whether to the point of departure or to the port where the voyage
was· to terminate; in this case the first being at Chicago, and the sec-
ond at Erie. No doubt difficult questions might arise, in similar
cases-depending upon the place between the two ports where the voy-
age was terminated for the season; but those would have to be de-
cided under the special circumstances of each case, and need not
now be anticipated here. The libelants desired to return to the place of
departure, and it was not proposed to send them to the port of desti-
nation; in fact, the expense and difficulty of reaching that port were
much greater.
In looking at the general current of the anthorities upon the ques-

tions involved here, it seems as though the court could not escape the
conclusion that, in favor ()f the seamen, their expenses should be al-
lowed in this case, because they are seamen, and because a court of
admiralty is bound specially to regard their interest.
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This. cas.e has. been the more fully cons.idered by the court, ana
s.ome of the questions, which only arise, perhaps, incidentally in the
case, have been discussed and decided because of the general desire
which has been manifested that the court should lay down some rule
which will govern in cases. of this. kind; and it may be as. well to
state, although the question does not necessarily arise in this case,
that the same rule which would award the libelants their expenses
from Escanaba to Chicago, would also, although the claim was not
here made, give them their wages during the short time occupied in
the journey between the two places..
The question of wages. and of expenses, where seamen are left on

these lakes in the fall, under the circuillstanres which occurred in
this case, is one of very considerable practical importance, because it
is occurring in many instances every fall and winter. Itwould be desir-
able,as there has been so much controversy on the subject, that it
should be determined by the supreme court of the United States; but in
all cases where these questions arise, the amount involved is so small
that it is hardly possible that they should go before that court, unless,
perhaps, when the circuit justice and the circuit judge sit in the circuit
court, in an admiralty appeal, and they should certify the questions
to the court of last resort. Ins. Go. v. Dunham, 11 Wall. 1; U. S. v.
Emholt, 105 U. S. 414.
The result of the whole matter is that this court s.ubstantially

agrees. with the district court, and will allow the libelants their wages
up to the time of their dis.charge, and their expenses; and I think, as
there is not the same sum due to each, the amount should be allowed
to each libelant, and not, as the district court found, an aggregate
amount due to the libelants. together.
It will be seen it is important that the vessel-owners should have

a 'written contract with the seamen, in which provision can be made,
in any contracts entered into near the close of navigation, as to the
rights of the seamen in case of the detention of the vessel at an inter-
mediate port during the winter.
Where such contracts are fairly made and well unders.tood by the

seamen, there can be no doubt they would be binding on them.
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