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R:api 21, that the lien of a seaman passed by an assignment of his
wages. This decision of Judge LoweLs has been repeatedly followed
here, and is undoubtedly the law of this cireunit. : Judgment against
the trustee might therefore have the effect to transfer to the attaching
creditor, by way of subrogation,the seaman’s:lien:on the ship and
freight. Such complications ought not to be permitted in suits for
seamen’s wages. Theseaman'should have his wages settled promptly.
1f the owner or master does nét pay him, a court of admiralty should
afford him a simple, speedy, and inexpensive remedy. The necessi:
ties of his dccupation, his want of friends and means, and the small
sums usually coming to him, would, inimost dases, render him in-
* capable of following his claim through the double proceeding, and
compel him to abandon it altogether.. This would furnish an induce-
ment to dishonest owners and masters to instigate or encourage the
bringing of trustee suits to defraud the seamen.

I am aware of no law of congress, or rule or practice in admiralty,
which requires this court to hang up its decree in'this case until the
attachment suit is disposed of. Ordinarily the sailor's only means
of subsistence on shore are his wages earned at sea. If these may
be stopped by an attachment suit the instant his ship is moored to
the wharf, a new hardship is added to a vocation already subjeet to
its full share of the ills of life. = Weges earned amidst the perils and
hardships of the whale fisheries, and- payable only at the end of a
voyage usually lasting for years ghould of all others be paid promptly
when due.

So far as I have any diseretion, I shall decline to exercise 11: to
prevent the libelant from recovering his wages.

Decree for the libelant for $182.12.

Tae Louviz DoLs.
(Circuit Court N. D. Illinois. January 6,1883.)

1, SERVICES—AFPLICATION OF PAYMENT.

‘Where services were continuously performed on a vessel by libelant as engi-
neer and wheelsman and pilot during a series of )eals, there is no distinction
existing in the law of maritime liens as to such services; and the mode of ap-
propriating payments from time to time made to libelant, in the absence of a
special agreement, would be to the oldest service performed, and the balance
claimed by libelant may be considered as accruing from the service most re-

cently performed,
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2., BAME—LIEN Nor, WAIVED. -

. ‘Where the owner had- repeatedly promxsed to pay the claim and he had
gone into bapkruptcy and llbelant was informed ‘that affected the validity of
hig claim, the fact that the bankrupt had schedulcd the claim a8 a personal de-

‘" ihand against himself could fiot pre]udlce '‘the right ‘of 'libelant to enforcé his
lien against the vessel, nor would the presentmerit of the claim by hbelant to
the bankrupt court bé considered of itself & waiver of his lien,

8. BaME—NOT WAIVED-BY DELAY. o
Where the purchaser of a vessel had mforxmtlon sufficient before or at the
time of his purchase, as in this case, to put him on inquiry as to any liens
which might exist agalnst the vessel, the et thht ‘proceedings were not in-
- stituted dgainst the vesgel till after the p;;mhase, would not operate as a waiver
of the lien which originally. ex1sted.
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In Admiralty,: o ¢ Lo FL :
J. Si Reynslds and Magee d: Adktmson, ft)r hbelant"' Sl el
C. E.:Kremer, for defendants.? 15" .

Drumuoxo, G. J..The libel in' this case was ﬁled ‘on ’ohe slxth day
of May, 1878, againstithe steam: tug-boat Isouie Dole,'to recover comi-
pensation for services rendered by the libelant'on boafd of the tug from
-April 6 to July 4,'1876, as engineer; :from July 2140 November 11,
‘of the:same year, ak wheelsman'and pilot; and also for:services ren-
~derédin Mareh, 1877, on hoard of the tug as engineer,'in fitting her
out. - On the seizure of the tug upbn's monition issued, it was-vé-
leased, and a claim, as owners, was put in by Frederick Medynski
and Willid G- Drinkwater. A decree wasgiven in favor of the libel-
-ant by:the district court, but holding ‘that the five-sixtéénths of Drink-
.watér were not liable for the amoutit of the dectes, from which one of
‘the claimants, Medynski, has appealed. - The- fa,cts, as shown by the
‘proof, seem to be substa,ntlally as follows:

At the time of ‘the performance of the services mentioned, Jésse Cox was
-the managing owner of the tug, and.a contract of service was made between
)him and the libelant, by which, for the first period named, the libelant, as en-
gineer, was to have $110 a month; for the second period, as wheelsman and
pilot, $145. a month; and for the last _period’ $31.77; the whole balance
“claimed to be die,’aft the time the libel was filed, being $406 0L

It is not ‘controverted that the services were performed by the libelant as
stated, and the evidence clearly shows' that the compensation named was
agreed to.. In Mareh, 1877, Medynski purchased five-sixteenths interest in the
tug, and in April, 1878; the other eleven-sixteenths; the.othex claimant pur-
chased the interest: which he had from Medynski, In July, 1876, a verbal
agreement of charter was made between Cox and the libelant, and a man by the
name of Kibbe, by ‘which the Tibelant and Kibbe were to ran the tug for five
‘dollars a day, to'bepaid for her use. 1t was understood atthetime a written con-
‘tract or charter should be made; which, however, wak never drawn up. Tlhe
contract seems not to have resulted very profitably for the: parties, because
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when it came to be terminated it was ascertained that there were several un-
' paid bills against the tug, and as a result of this it was agreed between the
parties, and particnlarly between Cox and the libelant, that the contract of
charter should be considered as abandoned, and that for the services rendered
Dy the libelant during the running of the charter, which was only a few
months, compensation should be given as wages, the libelant never having
received any portion of the profits, if any were made, during the time of the
charter.

The defendants claim, under this state of facts, that the action
of the libelant was stale, because the libel was not filed until May,
~ 1878, more than two years from the time that the service commenced;

and because, for & portion of the time when the service was rendered,
it was under the charter which has been already referred to; and it
i8 claimed by the defendants that they had.no notice of the account
of the libelant against the vessel at the time they made the purchase,
and that during all the time from the spring of 1876 until the spring
of 1878, the tug was here in the port of Chicago, subject to seizure
at any time, if a maritime lien existed against her on the part of the
libelant. It is admitted by the defendants that there was a small
balance due the libelant for the services performed in fitting oat .the
tug in March. 1877, which, -it is alleged, has been tendered to the
libelant. , o \

The gvidence from the books of account, which were kept by Koehler,
one of the witnesses, and in which the entries were made crediting
libelant with the services performed, and with the money that was
paid to him from time to time, does not appear to be in the record-in
this court, though referred to by some of the witnesses; but it is a fair
inference, from the statements made by several of the witnesses, that
the account was a continuous account. The libelant seems to have
thought that there was a distinetion in the kind of service that he
performed, as constituting a lien against the tug, and that the service
as engineer was superior to that which he rendered in other capaci-
ties; but under the circumstances of the case there does not seem to
be any just distinction existing in the law as to the service performed;
and the fair mode of appropriating the payments which were from
time to time made to the libelant would be to the oldest service per-
formed, unless there was an agreement betweeen the parties as o the
‘appropriation, which does not seem to have been the case. Then the
balance which was claimed to be due by the libelant, in that view
of the case, might be considered as acceruing from the serviee most
recently performed. :
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There can be no doubt but that in July, 1876, a contract of charter
was duly made, although not in writing, between the managing
owner and the libelant, and that the tug was run under that con-
tract during a portion of the season of 1876 ; but it is equally cerfain,
there having been no writing on the subject, that it was competent
for the parties to treat this contract of charfer as having been
abandoned, and to replace or rehabilitate the libelant in the position
which he occupied prior to the existence of the charter, provided the
rights of third parties wers not affected by the arrangement made.
The evidence clearly shows that this was all done prior to any in-
terest acquired by the defendants in the tug, and so-they would have
no right to complain of the arrangement, and I cannot doubt.but
that it was competent for the parties in interest, by mutual consent,
to restore themselves to the position which they respectively occu-.
pied prior to the contract of charter.

There remains the question whether the claim of the libelant was
so far stale as to prevent the lien from operating upon the tug., The
libelant has stated the reason why the claim was not put in litiga-
tion sooner. It was because, as he alleges, Cox, the owner, had
repeatedly promised to pay the claim, and because he had gone into
bankruptey; and the libelant was informed that that fact affected the
validity of his claim. The bankrupt scheduled the claim as’a per-
sonal demand against himself, which it no doubt was, as the owner
and captain of the tug; but, clearly, that could not prejudice the
right of the libelant to enforce his claim by any proper proceedings.
It did not thereby waive his lien, if any existed, and the manner in
_ which the libelant presented his claim to the bankrupt court could
~ hardly be considered of itself a waiver of the lien.

Medynski admits that when he purchased five-sixteenths of the
tug, in the spring of 1877, Cox told him that there were some bills
against her, although there was enough due outstanding to pay all,
but he denies that Cox mentioned that there was any bill due to
Carter. There is a good deal of conflict in the evidence upon this
subject, but the fair inference is that information sufficient was com-
municated to Medynski in the spring of 1877, before or at the time
of his purchase, and certainly in the summer of that year, to put
him upon full and rigid inquiry as to any liens which might exist
against the tug. One of the witnesses refers to a.conversation which
took place between Carter and Medynski in the latter part of April,
1877, where Carter’s claim was particularly referred to, and m

v.14,n0.14—55
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~which Medynski assured him that he need have no anviety about the
payment:of his claim... And Koehler states he told Medynski of Car-
“ter’s ‘claim' before he purchased. But suppose there be a doubt
upon-this point, then would the fact that no proceedings were insti-
tuted by the libelant against the boat during the season of 1877, and
not. until May 8, 1878, waive or destroy the lien which originally
-existed? I do not think it would. In Mareh, 1877, Medynski pur-
-ehaged five-sixteenths of the tug; he did not purchase the remaining
.eleven:sixteenths until: April, 1878; and such delay as this has never
‘beew consdidered as depriving a person who' had rendered service on
‘boakd: of a vessel of ‘the lien which the maritime law gives him.’
.The decree of the distriet court will therefore be affirmed.

RN
PARAEN

s Morwive Smam. '
«(omuiz aourz; X D. Hisnois. November 18, 1882.)

1 DECREE——APPEAL FROM DISTRIOT COUM—PRACTICE-—AMNDMENTS

. 'When an appeal i8 taken from & decree in admiralty, it suspends the decree
of the district.court, and the case proceeds dé novo in the circuit court, and the
_ libelant is the actor having the affirmative, and must make out the allegations
of his libel, and the court may allow amendments to the pleadmgs

'3, SAME—ADDITIONAL TESTIMONY.

Additional testimony may be take on both sides in the circuit court, and the

court may protect the rights of the parties where amendments are allowed. .
8. VEsSsELs—IN CUSTODY. OF MARSHAL—PURCHASER.

Where the claimant became the purchaser of & vessel while she was in
the custody of the marshal for the very bill of supplies in controversy in this
case, furnished at & foreign port on her credit, to render her seaworthy and

" competent to proceed on her voyage, he is not entitled to the protection some-
times accorded to a purchaser for value and without notice of maritime liens
thereon.

In Admiralty. Appeal from the district court.

Mr. Kremer, for libelant.

Mr. Condon, for defendant.

Drummonp, C. J. The libel was filed in the distriet court on the
swentieth day of January, 1882, which alleged that in July, 1880, the
libelant had furnished to the schooner, whilelying at the port of Buffalo,
certain supplies, in order fo render her seaworthy and competent to
proceed on her voyage, these supplies being furnished at the request
of the schooner and on ber credit, the master not having money or
oredit to purchase them. The libelant further alleges there was a




