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‘eonflict has been betweén the . representatives ot those-vessels which
did not employ pilots and the pilots themselves ; and leaving the entire
matter to the lo¢al boards, as had besn the case under three-fourths
of all the previous legislation upon .the subject, was, without doubt,
the quickestiand most satisfactory manner of determining it.

In my opinion it was the intention-of the legislators that the local
boards:-should:have power, not: only to determine what rates should
be paid:by a'vessel employing'a pilot; but also by one spoken that
does not 'accept serviees.: ‘The question of rights. of pilots under a
tender and.iréfusal of : sefvices has been. settled, and it declared that
there is ah:implied promise to. payi the amount determined to be due
in accorda,nce with law.: It is not & right or penalty given by a local
board.. AR T O |

The- state law has' gmén a subst&ntla,l nght for an amount-which
‘may be measured and. determinel by such commissioners, and en-
forced by an admiralty :court :as: it might enforce any other implied
marine:contract. That amouns in this case is. the half of the usual
rates, and the decreéwwﬂl follow! aﬁaordmglv. Vide Wilson v. MeNa-
mee,, 102/U B0 8T2 0 s A0 Ca v

See The Alzenq 14 FED REP 174 and note Tha Francisco Gargwilo, 1d.

" 495 The William' Law, 'Td. 792; Fhe Whistler, 18 Fep. REP. 295; The Cly-

mene, 12 FED REep. 346 The Lord Ulwa, 10 FEp. REP, 135; The G‘la;amara,,
Id, 678 :
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BEAMEN'S WAGES—RIGHTS TO SUE IN ADMIRALTY, o
In the absence of express legislation on the subject by congress, the rlght of
a seaman to,sue in.the admiralty ¢n personain for his wages is not taken away

or suspended by an attachment of his wages by trustee process in an action at
law, ’ .

In Admlra,lty

C. T. Bonney and T. A. Codd, for libelant.

- E: L. Barney, for respondent and the attaching creditor.

Nzisow, D. J. This is a libe] in personam for seamen’s wages.
The libelant alleges that on the sixteenth of June, 1882, he shipped
a8 boat-steerer.in the, whaling bark Helen and Mary, of New Bedford,
of which the respondent is owner, then. lying at Marble island, in
Hudson’s bay, in the prosecution of a whaling voyage, at the one
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sixty-fifth' lay in the subsequent catchings of the: voyage; that the
bark continued her voyage with the libelant on board, and fook a
large quantity of oil and bone, and. finally returned home to New
Bedford, where she arrived October 3, 1882, and the voyage then
ended; that by his shipping agreement his lay was to be.paid him
at the termination of the.voyage; and that he had demanded pay:
ment of his lay and it had been refused. .The rdspondent;'in his
answer, admits the allegations of the libel, and. avers that his only
reason for not paying the libelant is that on the third of October,
1882, after the voyage had terminated and. before the filing of this
libel, the wages were attached by a trustee process against the-libel.
ant ab the suit of Simeon Doane and another,.returnable to:the supe-
rvior court for the county of Bristol on’'the first Monday of December,
1882, and that the trustee process has been entered in that:ecourt
and is still pending. It is agreed that tha amount dus the hbeiant
as wages is $132.12.

‘Section 61 of the shipping commissioners’ act of June 7 1872
(17 8t.276; Rev. St.§ 4536,) enacts “that no wages due or accruing
to any seaman or apprentice shall be subjeet to attachment or arrest-
ment from any court; and every payment of wages to'any seaman
or apprentice shall be valid in law, nothwithstanding: any previous
sale or assignment of such wages, or of any attachment, incumbrarce,
or arrestment thereon.” This provision is general in it8 .terms, and
is applicable to all wages earned by seamen, whatever the nature of
the voyage. But by the act of June 9,-1874, (18 St. 64,) it was en-
acted “that none of the provisions” of the act of June 7, 1872, “shall
apply to sail or steam vessels engaged in the coastwise trade, except
the coastwise trade between the Atlantic and Pacific coasts, or in the
lake-going trade touching at foreign ports or otherwise, or in the
trade betweert the United States and the British North American
possessions, or in any case where the seamen are by custom or agree-
ment entitled to participate in the profits or result of a cruise or
voyage.” The effect of this act is undoubtedly to take fishing and
whaling voyages, where the seamen receive as their. compensation a
share or lay in the catchings, wholly out of the'opera.tion of -the act
of 1872. This has been frequently so ruled in this district. It has
also been so ruled as to coastwise voyages between ports on the At-
lantie. Séott v. Rose, 2 Low. 381 U. 8. V. Bam 5 FED REP, 192;
Eddy v. O'Hara, 132 Mass. 56."

The question in the cagé; then, is whether, in theabsence of ‘express
legislation on-the subjéct by congress, the right of'a mariner to sue




860 FEDERAL  REPORTER.

in the admiralty for his wages is taken away or suspended by an
attachment of his: wages by trustee process in an action at law.

The thirteenth admiralty rule provides that “in all suits for
mariner’s wages, the libelant may proceed against the ship, freight,
and master, or against the ship and freight, or against the owner or
the master alone, in personam.” No one would for a moment con-
tend -that ihe attachmént suit should have the effect to deprive the
seaman of his-lien on the vessel and freight. But to avail bimself
of that privilege he must necessarily resort to a court of admiralty,
where alone the lien can be enforced. The Caroline, 1 Low. 173.
In Winthrop v, Carleton, 8 Mass. 456, it was held that it was no cause
to-abate a writ: that the defendant had been sued as the trustee.of
the plaintiff, and the trustee process was still pending, but was
ground for a continuance -only. - The court say: “Now constat that
judgment will be rendered against. the defendant in the-other suit.”.
I shall not err if, following the decision in that case, I hold that the
seaman’s right to sue fhe owner in personam in the admiralty is not
taken away by the trustee suit.

Is a .court of admiralty under obhgatlon to suspend its. decree
while the, trustee suit is. pending? The right of the seaman to_ sue
in the admiralty for his wages is as old as the admiralty itself. Prior,
to 1872 there was no act -of congress- prohibiting the attachment of
wages earned on foreign voyages, and it was for a period less than
two years that. the prohibition extended to coastwise and to fishing
and whaling voyages.: . Yet: the recent case of McCarty v. The City
of New Bedford, 4 Fep. Repr. 818, decided by Judge Bexgpicr, is the
first reported instance of an aftempt to delay a seaman in pursuit of
his wages in the admjralty by an atfachment by trustee process.. In
that case.the learned judge held ithat seamen’s wages were not at-
tachable under the general maritime law, and he prongunced for the
seaman, notwithstanding an attachment of the libelant’s wages by
trustee process wag pending in a state court. That such a debt is.not
exempt from attachment at common law seems to be thelaw of Mas-
sachusetts, thoughthe point has never been directly adjudged. Went-
worth v. Whittemore, 1 Mass. 471; Taber v. Nye, 12 Pick. 105; Eddy v.
O’ Hara, ubi supra; 2 Dane, Abr. 463;. Cush. Trust. Proc.-38. Af least
it would seem to be clear that a judgment of a court of competent juris-
dietion charging the trustee, and a:payment by him under the judg-
ment, would be a defense pro tanto in a eourt of admiralty, as in any
other court, to a suit'by a seaman for his wages, whether against the
ship and freight, or the owner or master in personam. Bubitis a very
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different question whether the admiralty eourt is bound to withhold
its decree until the trustee suit is disposed of. By the trustee statute
of Massachusetts, if during the pendency of an action the defendant
is summoned as the trustee of the plaintiff, it is wholly within the
discretion of the court to permit the action fo be stayed for the
trustee suit, and the court can order judgment in the first suit or
continue it, as it sees fit. Pub. St. c. 183, § 40.

- We have seen that the pendency of the suit is no ground for abate-
ment, (Winthrop v. Carleion ;). and in Merriam v. Rundlgtt, 13 Pick.
511, it was decided that a judgment against one as garnishee in a
process of foreign attachment in another state is not a bar to:an ac-
tion against him in this state by the principal defendant, if the gar-
nishee has not satisfied and'may not be obliged to eatisfy the judg-
ment, but that it was good .ground for a stay of proceedings only. . .

In Stanton v. Embrey, 93 U. 8. 548, the pendency of a prior suit
in & state court was held not to abate .a suit in a federal court be-
tween:the. game parties for the:same cause of action; and in Massa-
chusetts a prior action for the. same cause in another state is mot
ground.for abatement. Newell v. Newton, 10 Pick. 47 0; Mermll ¥
New England Ins. Co, 103 Mass. 245,

In Merriam v. Rundlett it is said by Chief Justwe SHAW that “1t
has been well settled in this commonwealth: that a judgment against
a garnishee in another state, when the court has jurisdiction. of the
person and of the subject-matter, will protect one here who has been
obliged to pay or is compellable to pay in pursuance of such judg-
ment, although it be a debt due on a promissory note or other nego-
tiable security, although no such judgment would have been rendered
against a garnishee or trustee ynder our laws, and :although such
law appears to us a little unreasonable.”

In Eddy v. O’Hara it was adjudged that where the wages of a sea-
man had been attached by frustee process in a court of this state, and
the trustee had afterwards been compelled by proceedings in a court
of admiralty against the vessél to pay the attached wages to the de-
fendant, notwithstanding his disclosure in the admiralty suit of the
pendency of the trustee process, the trustee should be discharged, and
should not be compelled to pay the same sum & second time.  Under
these decisions the respondent can suffer no detriment in ‘the trustee
sult from & decree rendered against him here. ,' . v

It was held by Judge LoweLy, when district judge,in The Sarah J.
Weed, 2 Low: 555 dissenting upon most satisfactory grounds from a
contrary decision of J udge CoNkLIN, in The 4. D. Putcken, 21 Law
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R:api 21, that the lien of a seaman passed by an assignment of his
wages. This decision of Judge LoweLs has been repeatedly followed
here, and is undoubtedly the law of this cireunit. : Judgment against
the trustee might therefore have the effect to transfer to the attaching
creditor, by way of subrogation,the seaman’s:lien:on the ship and
freight. Such complications ought not to be permitted in suits for
seamen’s wages. Theseaman'should have his wages settled promptly.
1f the owner or master does nét pay him, a court of admiralty should
afford him a simple, speedy, and inexpensive remedy. The necessi:
ties of his dccupation, his want of friends and means, and the small
sums usually coming to him, would, inimost dases, render him in-
* capable of following his claim through the double proceeding, and
compel him to abandon it altogether.. This would furnish an induce-
ment to dishonest owners and masters to instigate or encourage the
bringing of trustee suits to defraud the seamen.

I am aware of no law of congress, or rule or practice in admiralty,
which requires this court to hang up its decree in'this case until the
attachment suit is disposed of. Ordinarily the sailor's only means
of subsistence on shore are his wages earned at sea. If these may
be stopped by an attachment suit the instant his ship is moored to
the wharf, a new hardship is added to a vocation already subjeet to
its full share of the ills of life. = Weges earned amidst the perils and
hardships of the whale fisheries, and- payable only at the end of a
voyage usually lasting for years ghould of all others be paid promptly
when due.

So far as I have any diseretion, I shall decline to exercise 11: to
prevent the libelant from recovering his wages.

Decree for the libelant for $182.12.

Tae Louviz DoLs.
(Circuit Court N. D. Illinois. January 6,1883.)

1, SERVICES—AFPLICATION OF PAYMENT.

‘Where services were continuously performed on a vessel by libelant as engi-
neer and wheelsman and pilot during a series of )eals, there is no distinction
existing in the law of maritime liens as to such services; and the mode of ap-
propriating payments from time to time made to libelant, in the absence of a
special agreement, would be to the oldest service performed, and the balance
claimed by libelant may be considered as accruing from the service most re-

cently performed,



