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the policy was delivered to him, and the first premium was paid, he.
discovered that the agent had- commltted a fraud upon him and
upon the eompany, because it was a fraud both upon the assured and
the company, then it was his duty to stop, and fo decline to go any
further with the transaction. But I think if he did not diseover
before the policy was delivered and the first premlum paid, that he
was not called tpon after that to take any steps for the cancellation
of the contract. The defendant has tenderéd Here in open ‘conrt the
sum of $888.26. You will, in any event, refurn a ‘verdict for that
amount. The eourt will make such order with regard to costs as
may be considered right, after you have returned your vez*dlct 1f you
glvé no motre than that.

“The QueBtlon for’ you to determine is whe’oher the whole amount: of
this policy is due, or whether your wrdmt is to'be ohlyfor the amount
tendered, which s $888 98, ’If ‘you find for the plaintiff in'the whole
amount, you will give hith intérest at the rate of 6 per cent. per an:
num from 60 days after the date when the proof was filed, atid: that
date i is the’ fourﬂeenﬁh of Dedember, 1880, so that interest would be-
gin ‘to run from the fotirteenth of February, 1881,  You will have to
bearin mind these dafes.  * ' e
_ Your verdict, therefore, will either be for the sum of $888.26, or
for the amount of the policy, with interest from’ Febraary 14, 1881,

The jury rendered a verdiet for plaintiff for the amount of the pol-
icy, with interest, and the defenda.nt thereupon tooh an appesl to the
supreme cours.

TaoMas v. LENNON.
(Oircuit Oowrt, D. Massachuestts, Januarv 19, 1883.)

1. CoPYRIGHT—DEDICATION—SCOPE OF, ‘

A dedication to the public of the arrangement of a musicdl compnsition for
the piano does not -dedicate what it does not contain and what cannot be reprog
duced from it, and defendant does not, therefore, possess and has no right to
perform such ¢omposition as set for an orchestm, although he should hav‘e the
opportunity to copy it.

2. SANE-MUsICAL CoMPOSITION—RIGHTS OF COMPOSER.

An opera jg more like a patented ‘invention than s common nook, as to the
rule that he who obtains similar results, better or worse, by similar means,
though the dpportunity is furdished by an unprotected book should be held to
mfrmge the rights of the composer,
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3. SAME—INJ‘UNC’I‘IOW ; '
‘Where defendant has undertaken the repreaeutatmn of plaintiff's full qcore,
and has hastened his preparations and changed the d4y to an earlier one for
the purpose of anticipating the performance of’ p]ainﬁiﬁ’s asmgns, a motion to
enjoin ita.performance will be granted. . o ‘

In Eqmty _ : '

Browne, Holmes & Browne, for complalnant

T. W. Clarke and J. H. Burke, for defendant,

Before LoweLrn and Neusox, JJ..

Lowzeiy, C. J. This is a mation to en]om the defendant froml
causing to be performed Gounod's, oratorio, or cantata, called “The
Redemption,” with full orchestral abcompamment., The plalntlﬁ isa
citizen of New York, and-the defendant is a citizen of Massachusetts.
The hearing was on the bill, the answer,.(to be taken as an affidavit,)
a stipulation of the parties, and oral evidence of experts. Charles
Gounod, of Paris, composed the omt_ono in question, with an orches-
tral accompaniment for 40 or more pieces, and caused it to be per-
formed for the first time, under his own direction, at Birmingham,
in England, in August last, on ocoasion of a musical festival. The
defendant avers his belief that the full score has been publlshed in
England, but be adduces no proof.of this, and the stipulation finds
that- this belief -rests.only upon the understanding. that the law of

England requires a deposit of a copy of the score in the British Mu-
seum within three months after the first performance. .The law ap-
pears to make this requirement unless the gcore is in manuseript;
but we have no evidence whether the score was or was not in manu-
script at the time when it should have been deposited if not in manu-
script, nor whether it was so deposited, and, if so, whether it is open
to public inspection. There is evidenoce that at some time, not spec-
ified, except that it was before the answer was filed, a few copies
have been printed, marked “as manuscript only,” for the use of the
performers. We do not need to decide whether these coples were.
manusecript in the sense of the statute. There has besn {ime, gince
the defendant first undertook to aet as'if the oratorio was open to
hxm, to ascertain'the true cirenmstances of the case in respect to this
supposed publication. The composer did permit the words and vocal
parts of his oratorio, set to-an accompaniment for the piano, to be
pnblished in England, and the bock can. 'be bought in Boston, and
has been produced in evidence. ‘It i is believed and aamltted to con-

tain all the melodies and harmonies of the original oratorio. . It has,
in the margin, references to the particular instruments which are to
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be. employed in playing the d1ﬁerent parts of the piece, or many of
theém. The plaintiff owns for this country whatever exclusive rights
Gounod retained or could retain after the publlcatmn of ‘the book.
The defendant apphed to thé plaintiff to buy the exclusive. right of
performlng “%he” oratorio in Boston, but was told that negotlatxone
“were pendmg with the’ Handel and Haydn Scjclety, of this city, for
that rlght -These negotiations resulted in’a, purchase by that svei- .
ety ' The defendant appears to have gatheled from sométhing which
was said to him by the plaintiff, that’ ‘the negotmtxons with the Han-
del and Haydn’ Soclety were llkely to fall through and to héve begun
his preparatmns a8t thfs were already sure. When he heard that
the bargain was made, He undertock to proceed, and' to advance his
‘performa,nce 8o as to bring out Gounod’s “Redemption” before the -
time fixed by the society for their first performance and accordingly
edvertlsed his own for next Sunda,y, January 21st. Thereupon this
bill - was filed, and the defendant ‘modified his advertisemient, by ad-
vme of counsel so that m the part metena.l to thls case it read
thus. '
BOSTON THEATER s e
' 'SUNDAY EVENING, JANUARY 21, 1888, i
S o Fn‘st Performance in Boston of * '
: " GOUNOD’S REDEMPTION, :
Wrth New Orchestratiofr drranged’from™ + '~ . 1w
- indicationsin: the ‘published T
Plano-forte Score. .

Tt is admitted, for the purposee of thls motion, that the’ defendart
has not cop{ed Gounod’s score, but ha.s procureii the band patts to be
made by some unnamed composer or arrenger of musie.

Two questlons have been ably a.rgued before us: First, whether
the pubhcatlon of ‘the book with the seore for the piano and the
mergmal notes, gives to every one the rlght to reproduce or oopy the
orchestral score if he can; second whether a. new orehestratlon, not
cop1ed from the orlglnal by memory, report or otherwme ‘but made
from the. book, is an mfnngement of. the pla.mtlff’e rlghts These
were the pomts arﬁ;xed for | it was admltteff that a ;formance on
the’ stage I8 not such a pubhcatlon a8 wﬂl destro ‘the exclusive com-
mon-’law nght of the author and his ‘n asmgne fo a drm’na.tlc or lyrical
'eompoeltlon of th;ts sort though the com oser 1s an 'alien, not entitled
'to the benefifs .pf dur law’ of{ statutor_y copgxlght Keem; v. Wheatley,
4 Phll “[57 b’oucchult v. Fox, 5 Blatchf 87 C’rowe v Azken, 2 BISS

[ ARV R 4o
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208; Palmer v. De Wztt 47 N. ¥. 532 Tompkms Y. Halleck 133
Mass. 32.

1. It is clear that the book is common property in the United
States. What does it dedicate to the public? It was to instruet us
upon this point that experts were examined; and their opinions were
unanimous that the score for the piano contains all the substance of
the oratorio, but that the hmltatrons of the instrument are such that
it is impossible to express in, such a score what the orchestra ex-
presses with its various 1nstruments and that any one who adapts
such a score for an orchestra must add a great deal to it, nof in the
way of new harmonies and mielodies, but in the way of carrying out
and ap.plymg them to produce the proper effects upon notes and com-
bmehons ;,mposmble for the pmno ~An orchestration can be made
_found m Boston, ‘but the p;eelse eﬁects, called by the Wltnesses
“color,* whlch & composer gives to the orchestral pa.rts cannot; be re-
produced, becanse the possible variations which may be produced by
slight changes in the use of .the several instruments are infinite.
Twelve composers would make 12 different orchestrations. It may
be doubted whether Gounod, himself could reproduce it, if we can
suppose him to have no aid ,from memory. . .\We understand by this
evidence that all the oratorios:thus. made would be somewhat like
the original, and all would differ more or less from it. It is conceiv-
able that some one might be considered better than Gounod’s, if
made by an abler composer than he, but the chances are that they
would be. much worse; and all might be, properly enough, ca.lled im-
itations of his.work. These belng the facts, we conmder it'to be clear
that a dedication to ‘the pubhc of the arrangement for the plano does
not deélcate what it does not contain, and What cannot be reproauced
from it. Therefore, the defendant does not 1n fact [possess, and has
no rlght to perform Gouno& ] "Redem tlon »'as set'for an orcllestra
If he should have the’ opportumty to copy 1t he would not be per-
mltted to perform it..

2." We ﬁnd more d]ﬁic‘ulﬁy m decramg whether the plamtlff’s rlghts
are mfrmged 'by @ Dew orc estratlon "1t is heldin England that the
pubhcatron of precnsely such a 1)00 "ag this does qot authdnze a per-
son, wrthout Ilcense to do preclsely Wlha,f ﬂlls aefendan‘b has done.
" This was the Iaw of Epg]and when the book wa,s pubhshed Boosez/ \2
Fairlie, L. R 7 Ch DIV BOi aiﬁrmed 4 App Cas. 11,0 A sum;lar
decision was announced in this country in 1882, in a’ very able and
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vigorous ‘opinion by Chancellor ToLey, of the circuit court of Cook
county, Nlinois. Goldmrk v. Colliner, (printed by itself in a pamphlet.)
In the English case there was no dissent in either the court of ap-
peal or the house of lords, and the declslon of the vice-chancellor, -
which was reversed, was on a techmca,l point of reclsha,tmn though
he did mtu:nate that any one might take the music by memory, if there
were no, copyrlght which is not thalaw of thisicountry. Still, in
that case, the infringement was almost taken for granted. - The ar-
gument against it, which was urged here, and is given by Drone in
his able and suggestive work on Copyright, 609, is this: “By the
ordinary law, applying to books, any one may make such use as he
can of what he finds in a copyri hted ‘work, if he does not copy from
it; a fortiori, if he can reconstiticl an ‘opera or oratorio from a book
which is commop, p;,operty,, without .copying- the  orchestral score
which is protected, he is blameless.”

This argument has alogical and consistent appearance, but; asap-
plied to & musieal work of thiw kitd, the practical ob]eetlons hre very
great Such a work is a single crea,ﬁon, of which the orchestratmn
is an essentialpart; every reproduetion of i} from something else i8
necessarlly an 1mperfect imitation, which, nevertheless,'ocoupies: the
same field, and may ruin the original. .In this respect an opera is
more- like ' patented’ inventioh ‘thatt'like s bomtién book; e who
shall obtain similar results, better or worse by 31m11a,r means, though
the opportunity is furpished by an unprotected baok, shou,ld be Held
to_infringe the.rights of the. composer.: . .. This view.of the: sub]ec,t is
very well stated by Chancellor TuLey, Another pfa.ctic‘a.‘l' ‘pbint of
some importance is that it would be yery diﬂiéult ‘to’ pro’ve ‘ifi'many
cases, whether memory had not had some part in the’ reproduicztmn
If necessary to the logic of the argument we Imght perhaps, hold
that the publication of the piano score is a restricted dedication of
that and nothing more. This seems to be the opinion of the English
judges, for they appear ‘to have thotight that $he exact orbhestration
could be written from the book by any skilled arranger. .!19:iy

‘Lastly.: ‘Tt'is plaini thdt. thé défendant Has nhdertaken -t ropresént
Gounod's:full .score;! | Even hisimoldified advedtisemdnt) wHils it ‘may
notify eiperts that the reproduetioh' canmoivbe.exact, is'esléulated o
express-to the public. that! Gounod’s work in its: entirety-isito be pep
formed by bim for the fird} timein Boston; jand he hasténed. hisiprep-
arationsiand changed:the ddyto ansearlier one for: the very purpose
of anticipsting;theé performance-by-the plaintiff’s: assigme. i Under
thesé dircumstarces infiringement appears tous to:be sufficiently ad-
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mitted for the pur pOses of this motion, even if it were otherwme doubt-
fUI. RO
Motlon grant.ed. i

See Hubbard V. Thompson, 14 Frp. REp. 689; The “ Mark Twain" Case,
1d. 728 Yuengling v. Schile, 12 FED. REP. 97; Mdckaye v. Mallory, 1d. 323,
Chapman v. Ferry, 1d. 698, and note, 696; Ehret v. Pierce, 10 FED. REP. 553;
Burtoh v, Stration, 12 Fep. REP. 696, and uote, 704 ; Shaw Stocking Cov. v.
Mack, Id. 707, and note; 717.

Tae CHase,
(Distriet Court, 8. D, Florida. December, 1882.)

1. STATE Pirorsgr Laws,
Btate laws conferring upen Iocal boards power to fix rates of pilotage are not
vmd as grantmg powers whlch may not be’ delegated. .

2. Samm. RN
They are enacted by a1 powal orrgmally w:thm the states and not by that con-
ferred;by the United: States.

3. Sam=m: : '
They need not be genera] and umform throughout the state, but may be regu-
lated accor(hng to ]ocal needs,

4, SAME-—-POWER T0 Fix RA'I‘EE
The power to fix and determine rates also authorizes the determining what
proportion of the regular rates may be demanded wlien services are teudex‘e
and pot accepted N . ;

5. b’{ATBTE—--REPEALING CrAuse,
Iti i8 not necesgary that a repealing clause be emhodled in an act; if the sub.
stanée of the previous aci is inconsistent with that of the subsequent one it is
repealed by unpllcatlon .

In Admlralty Lo ‘ N

w. C.. Maloney, Jr., for hbelant @G. Bowne Patterson, for re-
spondent.

Locke, D. J. - The leglslature of Flonda, by the act of February 27,
1872, egtahlished a certain schedule of rates of pilotage, which should
be paid a pilot by any 'vessel entering any port of the state, when
spokext, whether his services were accepted. or not; but by the act of
March:7, 1879, it subsequently deslared that the several boards of
pilot commissioners; forthe several ports. of the state should deter-
mine; the rates of pilotage which should be paid by any vessel at
their ports, such-rate not to be.greater than those then provided.




