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railroad is not a fellow-servant with the brakeman of .a train,(c) or with the
engineer. .(d) Bnt the workmen employed in a machine-shop of a railway
company are fellow—servants, so that if a boiler, sent to the shop for repair,
explodes and injures a workman by repson of the negligence of another work-
man through whose hands it has passed in course of repair, the company is
not liable, though it would have been otherwise had it been placed in the hands
of an employp fox use.(e) ‘ ... WayYLAND E. BENJAMIN. .

gearle v. Lindsay, 11-C. B, (N. 8.) 429; Conmj (d) Darkin v. Sharp, 88 N, Y. 22.
v. Belfast, etd.;/R: Co, 1. R.9 C. L. 498. (o) Murphy v. Boston, etc., R. vo. 83 N. Y. 148,
(O] Long V. Pp‘,cx:ﬁc Raliroad, 66 Mo. 225. : .
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‘Freromer v. NEW 'Yonx. Lire Ins. Co.®
(Um:mt Court, E’ 1) Musoun September 23 1882.)

1 Oonrommons-—-Aanm\-—Ac'rs WHEN anme :

' Garporations. are: held to whatever:is within the. apparent scope of thelr
agents’ powers, unless parties -‘with. whom, mch agent.s contract have notice
that their powers are.limited. y

% Insumncm—qm;ucuxon—li‘mun Coe
. Where's party desiring insurance npon his life signgd an apphcatlon whxch
contamed an agreement that the statements, and repmpent.atxons therein should
" be the baaisof the contract .and warranted their fullness: and which also con-
“tamed an‘dgréement that no statements, representat.ions or information made or-
. '1given by or to the person soliciting or taking his applicanon for e policy, or to
‘any other person, should be bindiiig on the company, or ini any manner affect
-its: rights, unless such ‘statements, representations, or informsation were re-
duced: to writing and presented to ‘the officers:of the company, at its home:
.‘office; and where such application containgd two false answers material to the-
rlsk, which ‘had been written therein by the agent of the:company who exam.
B med the apphcant and took his apg lxcatlon held, that no suit could be main-.
" taired on the policy in ¢ase of t 1e assured’s death unless it were proved:
* thdt'the assured’s apnswers to 'the questlons to whlch falge answers had been
inserted, were true; that the false' answers had been insetted by the company’s.
- agent.without the assured’s knowledge's' and’ that such agent concealed from
.«the:gsgured what he had written in me application, and induced him to sign it.
-without knowing what. it contained.’
8. BAME.
- Parol evidence is admissible in‘such cases to show fraud on the agent’s part,
4 BAME~CONCEALMENT OF AGENT'S FrAUD, |

‘Where an applicant for insurance discovers before the pollcy is issued, or the
first premium paid, tliat the’cémpany’s agent has obtamed his signature to an
‘a‘ppllcatmn eontg,xning false answers, it ‘is his. daty Yo 80 no further in the

" " trapsaction ; but, if he does not. make the. dxscovery until after the policy has
been issued and the first. premlnm pald he m not bound to t.ake any steps to
i hawye the policy cafnceled

".lq;omd by B-F. Bnk,Enq,ofth-m. Lonllblr-
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~Buit upon a poliey of insurance upon: the life of C. 8. Alford, de-
ceased; by his executor, Thomas C: Fletsher, for $10,000 and interest.
A'new trial having beén granted therein H{pee12 Fev. Rep, 557,) this
caseé Was 2 second time tried ‘before a jury. Evidende havmg beer
introduced by the defendaht teriding to prove’that two answers, eon-"
tained in Mr. Alford’s application for insurancs, were false, the-plain-
“$iff offered parol evidence, which’ was admitted, ténding to prove that .
the applicant’s answer had been true; that the false answers had'been '
inserted without his knowledge by the'agent who took the application;
_that the apphcant signed the a.pphcatxon, supposing it conttiined his’
answers as given ;" and that his signature thereto was obtained by the-
company’s agent by fraud.” For a repért of the first'trial see 11 Frp.-
Rer. 877.  Fora repart of opmlon ion demurrer to the rephcatmn
see 13 FEp. Ree, 526 4 ST R s

“George D, Reynolds, for plamhﬁ e S

‘Querall & Judson, for defendanti = - 1 b e e

McCrary, C.J.;drally.) *The prmclpal facts in thls cage 4re mbt
disputed. The mattets for your donsideation will fall within 'a very"
marrow compabs. Tt ¢ thierefore not neoebsary that the coutt should
charge you at aty geoat lepgthsl v SR

It is- admitted’ thiet :this policy’ of Hgtrancs was exécuted by thwel
defendant company; that idwas a'pdliey dpon ‘the life of CHironfia
8. Alford ;* that: Mt ‘Alford dled; ‘halvrngr'pa,i& his premiums up'to'the
time of his deuth"bha% the' p‘laﬂl&:tlﬁ here is his execubor, and'is en-
titled to- recover, if ‘a ‘case *huf' béen made out upon“‘hhe conbract.s
The' defense' is that the applicant for insurance, Mr: Alford at the:
time 'of makmg his apphéa.tldn ‘taade ‘edttain statemehts in wrltmg, {
inthe apphcatlon which weré untrife ‘and which were material.

- Tt is eaid that he réptesented ‘to’ the” agent' of the compahy that
he'never had any disease of the kidneys; th#t hé represented that He'
never had an attending physician; that in all respects his abplmaﬁ
tion was untrue; ‘and; these beitig’ material matterd, 18 elaimed: that
the eontract baged upon therd'idvoid: In answer to'this;it is'said that;’
although thereis a wrltmg dontaining these’ represeﬂta.hond and 4k
though it is sighed by the Westred, Mr: Atford, yet' that writing' wa’
* obtained from him by fraud dn' thiepart of the agenft of 'the innrance!
company. The law is'that at" iﬁsumnce company”iike anyiother:
pérson, natural’ ok “artificial,’ ‘may’ appomt an agent, ahd may put
Umitations upor tHe powdrd'of ‘the agent, provided knbwledge of no-
tité of these limitations bé‘br&ﬁght*ﬂeme 40 the party with-whoth thé
agent contracty; ‘otherwiss'the ‘p’tih’dipal—in this: case ‘the 'itstirance
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company--is held to whatever is the apparent scope of the agent's au-
thority. This doctrine is invoked here, and is upplicable to a certain

extent, and,only to a certain extent, There is & limitation-in this

contract upon the power of the insurance agent. The company is not -
to be bound by any representa.tlons made to or by the agent, unless

these representations are, put in wntmg and submitted to the com-

pany.. Therefore, what is contained in this application, although
the answers were not truly recorded, would be regarded as constitut-

ing the basis of this contract, -unless it :can be avoided for fraud.
Consequently the question for you t¢ detexmine is whether there was
a fraud in the procuring of this, policy. of insurance by the agent of

the insurance company; and upon that subjeot I will state what.I.
understand to be the correet rule.  If the jury find from the evi-

dence that at the time of making the application Mr, Alford told the

agent of the defendant that he, Alford, had had diabetes, and. re-

ferred him to his physician concerning it, and. that such agent.¢om-

mitted. a fraud upon Mr. Alford: by inserting false answers in the

application and suppressing . .the answers actually given, and by
concealing from him what he, the agent, had written in the applica-
tion, thereby inducing him to sign said application without knowing

what it gontained, then the plaintiff is. not estopped to recover. |

You will see, gentlemen, that there are two things to be shown:
First, that the assured, Mr. Alford, made true representations with
regard to this matter of his having had a disease, and his having had
an attending physician; secondly, it: must appear that the agent of
the company, for the purpose of inducing him to insure, for the pur-
pose of obtaining from him the premium which he was to pay,
falsely inserted in the application answers which he did not give;:
and then it must also be shown that Mr. Alford signed the applica-
tion in ignorance of the fact that his answers had not been truly re-
corded in it.

If all these appear, then there is a.case of fraud established. The
burden of proving fraud is upon the plaintiff. The presumption is
that the paper which was signed by Alford contained his true an-.
swers, and that presumption must be overcome by proof offered here
by the plaintiff. [ think that is really the only question that there
is for your consideration—the question of fraud. ‘

There is another point made by counsel which deserves notice.,
If the plaintiff ascertained before the contract was consummated
that this fraud had been practiced upon him by the agent, it was his
duty then to stop and to go no farther; that is, if at any time before
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the policy was delivered to him, and the first premium was paid, he.
discovered that the agent had- commltted a fraud upon him and
upon the eompany, because it was a fraud both upon the assured and
the company, then it was his duty to stop, and fo decline to go any
further with the transaction. But I think if he did not diseover
before the policy was delivered and the first premlum paid, that he
was not called tpon after that to take any steps for the cancellation
of the contract. The defendant has tenderéd Here in open ‘conrt the
sum of $888.26. You will, in any event, refurn a ‘verdict for that
amount. The eourt will make such order with regard to costs as
may be considered right, after you have returned your vez*dlct 1f you
glvé no motre than that.

“The QueBtlon for’ you to determine is whe’oher the whole amount: of
this policy is due, or whether your wrdmt is to'be ohlyfor the amount
tendered, which s $888 98, ’If ‘you find for the plaintiff in'the whole
amount, you will give hith intérest at the rate of 6 per cent. per an:
num from 60 days after the date when the proof was filed, atid: that
date i is the’ fourﬂeenﬁh of Dedember, 1880, so that interest would be-
gin ‘to run from the fotirteenth of February, 1881,  You will have to
bearin mind these dafes.  * ' e
_ Your verdict, therefore, will either be for the sum of $888.26, or
for the amount of the policy, with interest from’ Febraary 14, 1881,

The jury rendered a verdiet for plaintiff for the amount of the pol-
icy, with interest, and the defenda.nt thereupon tooh an appesl to the
supreme cours.

TaoMas v. LENNON.
(Oircuit Oowrt, D. Massachuestts, Januarv 19, 1883.)

1. CoPYRIGHT—DEDICATION—SCOPE OF, ‘

A dedication to the public of the arrangement of a musicdl compnsition for
the piano does not -dedicate what it does not contain and what cannot be reprog
duced from it, and defendant does not, therefore, possess and has no right to
perform such ¢omposition as set for an orchestm, although he should hav‘e the
opportunity to copy it.

2. SANE-MUsICAL CoMPOSITION—RIGHTS OF COMPOSER.

An opera jg more like a patented ‘invention than s common nook, as to the
rule that he who obtains similar results, better or worse, by similar means,
though the dpportunity is furdished by an unprotected book should be held to
mfrmge the rights of the composer,
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