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trees of a useful class, and cannot possibly be held to apply to those
of a large size only.
The object of this prohibitory legislation is undoubtedly to pre-

vent stripping the public lands of their growth of forests regard-
less of the present size ltnd character of the individual trees, and the
term used is intended to apply generally for that purpoee; and if it
is found that live trees of such a character or sort as might be of use
or value in any kind of manufacture, or the construction of any use-
ful articles, were cut, the charges in that respect, namely, the char-
acter of the timber,has been sufficiently proven. It matters not to
what purposes the timber may have been applied after being cut, if
converted to the use of the party accused. Selling it for fire-wood
or burniugit into charcoal would be no defense or excuse for cutting
and removing; nor can it be evidence of the worthlessness of the
timber cut sufficient to justify it It must be found that the lands
upon which the timber, if any, was cut were lands of the United
States, suffioiently described and ·identified to satisfy you upon that
point. It need not have been reserved or purchased for the sake of tim-
ber. A homestead entl1y, although it, gives the party entering certain
rights of oocupation, does not so convey title or divest the United
States of property in it as to its character in this respect;
and it is immaterial, therefore, whether the land had been entered
for homestead by a third party or not. It is not claimed, nor does
it appear, that the defendants herein had any interest, by homestead
or otherwise.
Jury found verdict of guilty.

Vide U. S. v. Briggs, 9 How. 351; U. S. v. ReflY,5 McI.ean,358; U. S. v.
Shuler, 6 McLean, 28; U. S. v. Oook, 19 Wall. 592: Forsythe v. U. S. 9 How.
577; Paine v. Northern Pac. R. 00.14 FED. REP. 407; The Timber Oases, 11
FED. REP. 81; U. S. v. Smith, 11 FED. REP. 487; U. S. v. Mills, 9 FED. REP.
684.

BIERBAOH V. GOODYEAR RUBBER COMPANY.

(Oircuit Court, E. D. Term, 1882.)

1. NEGLIGENCE-PERSONAL INJURIES:.....(JOLLISION ON HIGHWAY.
Where teams have a right in the ordinary course of business to follow each

other, turn about, and repass, that degree of care and caution must be ex-
ercised by parties using such highway, when in prOXimity to each other, to avoid
doing each other injury, which would reasonably be expected of all ordinarily-
prudent person in the surrounding circumstances.
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2. SAME-CONTRIBUTORY NEGLIGENCE.
Negligence is not to be imputed to !I driver of a team from the mere fact of

a collision; it is a fact to be proved as any otherfact in the case; and, even where
defendant was guilty of negligence, yet if there was a want of ordinary care on
the part of the plaintiff, which as a proximate cause concurred with defend-
ant's negligence in causing the accident, plaintiff cannot recover in an action
for damages for personal injuries caused by a collision between vehicles on a

.
3. SAME-CHOICE OF MEANS TO AVOID CoLLISION.

Where. a person exercising ordinary prudence and skill as driver of a
vehicle up to the moment when danger of collision was imminent, and in the
presence of such dang-er is compelled to choose what course of action he should
take to avoid the danger, and did so in good faith, the mere fact that the re-
sult afterwards may show that his choice of a way to avoid the collision was
not the best course, cannot be imputed to him as negligence.

4. SAME-MEASURE OF DAMAGES.
In an action for damages for personal injuries caused by a collision on a
highway, where negligence only is imputed to the defendant's driver, and it is
not claimed that the collision was caused by any intentional, malicious, orwill-
ful act, exemplary damages cannot be allowed. The damages which plaintiff
may recover are such as will compensate him for the loss and injury sustained.

5. SAME-PnosPECTIVE DAMAGES.
Where plaintiff is entitled to damages for injuries sustained from the collis-

ion, he may recover prospective compensatory damages, or such as it is proved
will directly result in the future from the injury complained of, in addition to
past and present damages.

R. N. Austin and Geo. B. Goodwin, for plaintiff.
E. P. Smith and Jas. G. Jenkins, for defendant.
DYER; D. J., (charging jury.) The plaintiff in this action claims

that in July, 1880, while he was riding in a wagon which was being
drawn by a horse driven by his servant on one of the streets of this
city, an employe of the defendant so carelessly and negligently
drove a horse which was drawing a wagon belonging to the defendant
that the two vehicles came in collision; that the plaintiff's wagon was
overturned, and that he was thrown violently to the ground and serio
ously injured; and this action is brought to recover damages for the
injuries claimed to have been thus received.
The undisputed testimony shows that the plaintiff, in companywith

his servant, left his place of business on Second street and drove to
Grand avenue; that they turned east on Grand avenue and proceeded
on their way until they reached a point about midway in toe block,
and near the Plankinton House, where they attempted ,to turn
about and return to the plaintiff's place of business. It appears
that the defendant's horse and wagon were in their rear, and were also
going east on the same street, and that as the plaintiff's horse and
wagon werj3 turning about, the collision occurred. These are general
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facts not questioned, but concerning the precise positions of the two
vehicles just before and at the time of the collision, and as to the
manner in which the horses of the respective parties were driven
and managed, and as to other circumstances bearing upon the occur-
rence, there is conflict in the testimony.
The ground upon which the contention of the plaintiff necessarily

proceeds is that the collision was occasioned by the negligence of
the defendant's driver. As he was the defendant's agent, of course
any negligence on his part was the defendant's negligence. So, too,
the plaintiff was chargeable with any negligence 'on the part of his
driver in the management of his horse and vehicle. The collision oc·
curred on a public thoroughfare. where teams have a right, in the
course of business, to follow each other, turn about, pass and repass.
Upon both of the parties there was devolved the duty of exercising
reasonable care to avoid doing each other injury. It was the duty
of the defendant's servant to observe with ordinary care and diligence
the movements of the vehicle in advance of him, as it was the duty
of the plaintiff, in turning his horse and wagon about at that place,
to observe with the same kind of care and watchfulness the presence
and movements of any vehicle in proximity to his. Ordinary care
and caution, as mentioned in these instructions, mean that degree of
care and caution which would reasonably be expectedof an ordina-
rily prudent person in the circumstances surrounding the parties at
the time of the alleged injury.
It is claimed by the plaintiff that the defendant's servant was guilty

of negligence, and that this was the cause of the collision and injury.
The burden of proof, therefore, is upon the plaintiff to prove the al·
leged negligence. Negligence is not to be imputed to the defend·
ant's driver from the mere fact of the collision. The negligence or
want of care must be proven, as any other fact in the case, and is
not to be presumed.
The first question, then, is, was there negligence on the part of the

defendant's servant? that is, was there, on his part, a want of such
care and caution as an ordinarily prudent person would exercise in
the circumstances which existed immediately preceding and at the
time of the collision? And this question of alleged negligence or
want of ordinary care must be determined by you in the light of the
evidence. If you find that the collision was not occasioned by the
fault or negligence of the defendant's driver, that, of course, will be
the end of the case, for in that event the defendant will be entitled to
your verdict. But if you find that the defendant's driver was negli.
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gent, then you will have to go a step further, and inquire whether the
plaintiff's driver was or was not guilty of negligence, which proxim-
ately contributed to the accident; that is, was there on his part a want
of ordinary care, which thus contributed to the injury. For, even
though the defendant was guilty of negligence upon the occasion in
question, yet if there was a want of ordinary care, however slight, on
the part of the plaintiff which, as a proximate cause concurred with
the defendant's negligence in causing the accident, the plaintiff can-
not recover. And by proximate cause, or negligence which proxim-
ately contributed to the accident, is meant negligence occurring at the
time of the event-negligence having immediate or present relation
t6 the acoident.
Now, gentlemen, the facts of this case you must determine upon

the evidence. As I have indicated, the first question for your con-
sideration is, was the defendant guilty of negligence which occasioned
the alleged injury?
It is claimed by the plaintiff that the defendant's.driver, before a

collision was imminent, was inattentive to the movements of the
vehicle in advance of him; that he drove on at the speed at which
he had been going and made no effort to turn his horse to the right,
or towards the curb, until· a collision was unavoidable; that there
was ample spaoe between the plaintiff's wagon and the right margin
of the street to pass, and that no effort to pass was made, until it
was too late to do so without bringing the two wagons in contact.
On the part of the defendant it is insisted that the defendant's

horse and wagon were proceeding at a moderate rate of speed, from
10 to 15 feet behind the vehicle of the plaintiff; that the plaintiff
gave no indications that he intended to turn about, until the speed
of the plaintiff's horse was suddenly stopped and the effort to turn
was made; that the defendant's driver at once reined his horse to
the right so as to pass the plaintiff's wagon; that the collision was
occasioned by the management and movements of the plaintiff's horse
and wagon; and that the defendant's driver exercised throughout the
ordinary care which any reasonably prudent man would have exercised
in such ciroumstanoes.
It is especially insisted by the defendant's counsel that no negli-

gence is imputable to the defendant on account of anything that
occurred prior to the moment when the plaintiff's driver began to turn
his horse and wagon about, and that when, in consequence of that act,
an emergency arose requiring instant action, the defendant's servant
took such measures in the management of his horse, and to avoid the
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collision, as his best judgment prompted; and if he then erred in judg-
ment such error is not to be imputed to him as negligence.. Upon
that point the court instructs you that if it be true that there was no
want of ordinary care on the part of the defendant's driver in driving
his horse and vehicle up to the moment when the danger of a collision
was imminent, and if, in the presence of such danger, the defendant's
servant, exercising at the time ordinary prudence and skill, was com-
pelled immediately to choose what course of action he would then
take to avoid the danger, and did so in good faith, the mere fact that
the result afterwards may have shown that his choice of a way of
avoiding the collision was not the best, cannot properly be imputed
to him as negligence. In other words, a mere error of judgment in
such circumstances would not be- negligence. I do not understand
this to be disputed on the part of the plaintiff, but it is claimed that
the defendant's servant was guilty of negligence in driving his horse,
before any emergency arose requiring instant exercise ot judgment
and action, and that the emergency was brought about or created by
such negligence, and hence that the defendant cannot be absolved
from liability on the ground of error of judgment on the part of its
driver.
Of course, if there was want of ordinary care on the part of the

defendant's servant before the danger of a collision was imminent,
and at a time when, by the exercise of such care, the collision could
have been avoided, and the want of such care created or helped to
create the emergency which afterwards arose, then the defendant
could not be relieved of responsibility for its servant's original fault
by the exercise of his best judgment in endeavoring to escape from
the emergency after it was upon him. And you will notice that the
proposition previously stated, that an error of judgment would not be
imputable as negligence, is based on the assumption that, before
danger was imminent, the defendant's servant was guilty of no neg-
ligence.
Now, taking up this question of the alleged negligence of the de-

fendant's driver, you will consider it in the light of all the facts elicited
by the testimony. If the alleged negligence is not proved, then, as
I have said, there can be no recovery. If, on the contrary, you find
that the defendant's driver was negligent, you will then proceed to
inquire whether there was any want of care on the part of the plain-
tiff's driver which contributed proximately to the injury.
Upon this branch of the case it is claimed by the defendant that

the plaintiff's driver, without giving any previous warning, suddenly
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stopped the speed of his horse and began to tutn bis vehide about;
that the plaintiff and his driver paid no attention to the horse and
wagon behind hini.; that their horse was SO negligently controlled as
to cause the wagon to back; and it is claimed that if the wagon had
not backed the defendant's horse and vehicle 'Would have passed in
safety and the collision wouldhave been averted. In these particu.
lars, and perhaps in others, it is insisted that the plaintiff's driver
was chargeable with carelessness, and that the collision was occasioned
by his want of eare.
AU this is denied on the part of the plaintiff, who claims that his

,horse was prudently managed; that he attempted to turn about in a
proper manner; that his wagon did not back, but that its movement
was steadily forward until struck by the defendant's wagon; and that
the collision was caused, not by any contributory negligence of 'the
plaintiff's driver, but by the alleged neglect of the defendant's driver
to turn to the right in time to pass in safety.
These are, in brief, the claims of' parties upon this question.

The circumstances of the collision have been laid before you. The
evidence has'beenfully discussed, and it is left to you to determine
what are the facts touching this question of the alleged contributory
negligence of the' plaintiff in connection with the collision.
If you find the plaintiff entitled to recover, you will then proceed to

determine the amount of his recovery, within such limitations as the
court will now state to you. The case is one in which the plaintiff
can recover, if at all, only such damages as are purely compensatory.
It is not claimed that the collision was caused by any intentional
or malicious or willful act of the defendant's servant. Negligence
only is imputed to him, and therefore exemplary damages-that is,
damages by way of punishment--cannot be allowed.
The damages which the plaintiff may recover, if entitled to recover

at all, are such as will compensate him for the loss and injury sus-
tained. "The rule is that where one is injured by another under such
circumstances that the injuring party is liable for damages, he should
pay such an amount as will compensate for pain and suffering, ex-
pense of physicians and medicines, loss of time and business, when
engaged in business, also injury to him physically and mentally af-
fecting his capacity to labor or to carryon his business; and, in con-
sidering these, the jury have the right to include not only past losses,
but to allow for continuing losses, where the evidence satisfies them
that the injuries will continue" or are permanent. 11 FED. RBP. 568.
In .other words, if the plaintiff is entitled to recover, and if he sus-
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tained injuries, resulting solely from the collision, which the evidence
clearly satisfies you are permanent, then he may recover prospective
compensatory damages, that is, such damages as it is proved will di-
rectly result in the future from the injury complained of, in addition
to past and present damages.
Upon the question of the extent and character of the injury alleged

to have been sustained by the plaintiff in the wagon accident, much
testimony has been given on both sides. It is in proof that in Jan-
uary' 1876, he was accidently wounded by a pistol shot, and it is
claimed by the defendant that the injury the plaintiff then sustained
is the real cause of the physicial weaknesses, suffering, and disabilities
of which he now complains; and that his past and present condition
is attributable to that injury and not to the wagon accident. On the
other hand, it is insisted that the plaintiff wholly recovered from the
pistol-shot wound before the alleged wagon injury, and that the dis-
abilities from which, it is claimed, he has suffered since July, 1880,
were caused by and are traceable to the fall from the wagon. In
considering this question in connection with the subject of damages,
if you find the plaintiff entitled to recover, you will carefully weigh
and consider all the testimony bearing upon it. If your conclusion
shall be that the plaintiff should recover, you will bear in mind that
the extent of his recovery, in form of damages, should be limited
strictly to compensation for injuries and losses occasioned by the
wagon accident alone. If any of the injuries detailed by the plaintiff
existed at the date of and prior to the accident, he cannot in this
action recover for such prior injuries; but if those injuries and
their effects are shown by the evidence to have been aggravated by
his fall from the wagon, damages for the aggravation thereof may be
allowed. Your good sense must naturally lead you to the conclusion
that the defendant cannot be called on to compensate the plaintiff for
injuries and disabilities produced by causes for which the defendant
..s not responsible. It can only be made accountable for such inju·
"ies, if any, as the evidence shows were caused by the alleged neg·
Lgent acts of the defendant; which, of course, would include the
aggravation of any former injuries.
Counsel for the plaintiff have asked the court to give yon certain

instructions upon this question of damages, which are probably cov·
ered by what the court has already said to you. But lest they are
not, I will add that such compensatory daniages, within the limits be-
fore stated, as were the direct and proximate result of the alleged
wagon injury, may be allowed, if the plaintiff is entitled to recover.
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An'd if you should find, .as facts ih the case, that at the time of the
wagon accident the notiully recovered from a previous
injury, and that his complete recovery therefrom was retarded or
prevented by his fall from the wagon, or that as the result of a pre-
vions injury he had chi6nic or 1atentinflammation; which, in the
course of nature, would have develop'Eid slowly, and that as the direct
result of the wagon accident the disease was'developed soonera.Iid in
a more acute form than it would otherwise have done, sueh facts
may be taken into consideration by you as elements of damtige, if
you find the plaintiff to reCl/ver. .
So, gentlemen, if your conclusionsball be that the plaintiff is en-

.titled to' 'a you take this question of damages, lind,
in: the light of all 'the evidence,de'tertnine what amoul:H, within tlie
rules and limitations Ihavllstated, the)plaintiff is fairly andreason-
'ably entitled to recover as c()Inpensation for any injuries
by the alleged negligence of the defendant at thetirhe of the
rellce in questioil. • .'.. " .
Yetdictfor plaintiff for $4,500•

.BUCKLEY v. GOULD & OuRBYSn.viR MINING Co. .

. 'Circuit Court,.]). Nef1adlJ. November 9. 1882.)

1. NEGJ.TGENCE OF FELLOW-SERVANT.
The employer is not liable to a for an injUry resulting from the neg-

ligence of It fellow-servant in the·.sarne: line ordepaI'tment of 'employment,
provided the.employer exercises due care in the selection of competent servants.

2. WHO ARE FELLOW-SERVANTS.
The runner of..a steam-engine in lowering men ana material, and

hoisting rock in sinking a shaft, is Qfellow-servant in the same line or depart-
ment or'service, within the rule, with the men in the shaft engaged in exca-
vating the shaft and loading the rock to be hOIsted.

3. No WARRANTy-ONLY DUE CARE ·REQ,UIRED.
The employer does not warrant the of hl,s servants. He is only

bound to exercise due care in the selection of careful and competent men for
the service to be performed. . '

4. EvIDENCE OF INCOMPETENCY.
The that an accident occurred, though evidence of negligence

that particular occasion, is not, by itself, sufficient evidence toallthorize a jury
to find that the party so negligent is not a careful and competent man for the
service in which he was engaged. '
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