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fault of the libelants, .and considering all the facts in the case it
seems to me not unreasonable to require the defendants to pay the
amount which was decréed by the district court. The services were
actually performed. The proof seems to indicate that the seaman,
at any rate, was willing to release the schooner from the contract at
South Haven, and I hardly think that the facts of the case warranted
the defendants in taking an appeal from the decree of the district
court. That decree is therefore affirmed.

Tae Navoy Dern. (Two Cases.)
(District Court, N. D. I liinois. November 6, 1882.)

1. VesseLs—OWNERSHIP—EVIDENCE OF.

The certificate of enrollment of a vessel is of itself not even pmma Jace evi-
deiice of ownership.

2. SAME—INNOCENT PURCHASER—DILIGENCE.

Where a party purchases an interest in a vessel merely on the representation
of the seller that he was the owner of such interest, and knowing at the time
that such seller was not in possession nor exercising acts of ownership over the
vessel, and neglected to ascertain from known part owners of the vessel whether
the seller’s claim as part owner was bona fide, he is not an innocent purchaser
without notice, nor can he claim that he exercised even ordinary diligence in
the matter of gaid purchase.

In Admiralty.

These cases having been referred by said court to Lawrence Proup-
roor, Bsq., United States commlssloner, to take proofs, examine into
and report his conclusions as to the law and the facts therein, he re-
ported in substance as follows:

Amelia Beckley and Theodore S. Consaul, each claiming a one-
quarter ownership in said schooner, becoming dissatisfied with the
manner in which she was being managed, file a petition for a sale
and a partition, alleging a one-quarter ownership in said Amelia
Beckley, and that said Consaul is the owner of another quarter, and
that one Barney Van Patten is the owner of the remaining half.
Under said petition an order of sale is entered, and under a sale by
the United States marshal the sum of $2,100 is realized, which sum
is deposited in court. Nancy L. Van Patten, the wife of Barney, files
her petition against the proceeds of such sale, alleging that said
schooner is indebted to her in the sum of $2,300, for money loaned,
with interest at 8 per cent., which sum is secured to be paid to her
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by a mortgage, executed by said Barney Van Patten, conveying to
her a three-quarter interest in said schooner as security for the pay-
ment of said principal sum and interest.

There is no question raised as to Mrs. Beckley being the owner of
a one-quarter interest, but Barney Van Patten claims that he is the
owner of the remaining three-quarters, covered by the mortgage exe-
cuted by him in favor of his wife, and that Consaul has no interest in
said schooner whatever, and is therefore not entitled to be paid one-
quarter of the proceeds of her sale. *

The evidence shows that said schooner was duly enrolled and -
licensed, and a certificate of such enrollment issued by the collector
of customs at Grand Haven, Michigan, April 8, 1879, setting forth
that one Edward Anderson had sworn that he owned one-quarter, and
that Barney Van Patten owned three-quarters of said schooner, and
that he (Anderson) was then master.

During the summer of 1879 Van Patten sold a one-quarter interest
to Amelia Beckley, and a new certificate of enrollment was issued at
Grand Haven, November 19, 1879, upon the oath of Edward Ander-
son that he owned one-quarter, Barney Van Patten one-half, and
Amelia Beckley one-quarter, and that Charles M. Causland was then
master. Subsequently, on March 22, 1880, upon the oath of Mrs.
Beckley that she owned one-quarter, Barney Van Patten one-half,
and Edward Anderson one-quarter, and that J. G. Beckley was then
master, another certificate of enrollment was issued at Grand Haven.
On the tenth of May, 1880, upon the oath of Mrs. Beckley that she
owned one-quarfer, Barney Van Patten one-half, and T. 8. Consaul
one-quarter, and that J. G. Beckléy was then master, a certificate of
enrollment was issued at the port of Milwaukee. On the eighth of
June, 1881, upon the oath of Barney Van Patten that he owned
one-half, Amelia Beckley one-quarter, and that T. 8. Consaul, ac-
cording to the record, owned one-quarter, which one-quarter he (Van
Patten) claims to own, and that Peter Peterson was then master,
another certificate of enrollment was issued at Grand Haven.

The evidence of Mrs. Beckley convinces me that she knew nothing
of her own knowledge in regard to any ownership of Anderson, but
made the oath for enrollment from the previous enrollment made by
Anderson, in which he alleged that he was a one-fourth owner. On
the twenty-third of March, 1880, a bill of sale was made by Edward
Anderson of one-quarter interest in said vessel to Theodore S. Con-
saul for the sum of $650. Consaul claims that he bought said quarter
in good faith, and that before buying it he telegraphed to the custom-
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house at Grand Haven to ascertain who were the enrolled owners of
the said schooner at that time. An answer by telegram, signed by
Deputy Collector Stephenson, was received by Consaul, as follows:
“Edward Anderson fourth, Barney Van Patten half, and Amelia Beck-
loy foarth, Noincumbrances.” On the strength of this telegram, and
without making any inquiries of the other owners, Consaul bought for
the nominal sum of $630. The evidence shows that the actual
amount paid was $400, $150 of which was paid to Mr. Anderson at
the time, and $2%0 were deposited in bank to secure Consaul against
any claims that might be brought against the vessel, and subsequently
this $250 was paid over to Anderson. During the time it lay in the
bank, bowever, the evidence shows that Barney Van Patten told M.
Consaul that Anderson had no title fo sell; that he never had owned
an interest in the boat, and advised him to be careful in dealing with
him.

Barney Van Patten testifies that Anderson never had any interest
whatever in the schooner; that he was employed by him to build
her, and that all the money that went into her was advanced by him,
.(Barney Van Patten,) and that Anderson was paid for his services by
days’ labor, efc.; and that he employed him as master, and that as
such master he took advantage of him (Van Patten) and took out
first enrollment papers, representing that he (Anderson) was one-
quarter owner of her, when in fact he had no ownership whatever,
and that it was a fraud upon him, (Van Patten.)

Anderson is not pub upon the stand to contradict this statement,
and the other evidence introduced in the case convinces me that Van
Patten’s statement is correct, and that Anderson never did own an
interest in said vessel.

The question, therefore, is, can Barney Van Patten, the real owner
of this quarter interest, under the circumstances of this purchase by
Consaul, be held liable in any manner o him (Consaul) as an inno-
cent bona fide purchaser for value. The sole evidence introduced by
Consaul to support his title, is a copy of these different certificates of
enrollment, and he claims that such certificates justify the conelu-
sion arrived at by him that Anderson was an owner of the one-quas-
ter interest, as stated in said enrollment papers.

On the law relating to such matters 1 find as follows:

wThe certificate of enrollment of vessels on the morthern frontier, neces-
sarily engaged ‘in both foreign and domestic commerce, is equivalent to both
a registry and an enrollment; an enrollment made on the oath of the master
alone is void.” Desty, Shipp. & Adm. § 22, and authorities there quoted.




{THE NANCY DELL. 47

« An enrollment is not conclusive nor prima facle evidence of'ownership,
nor of the party named therein as being master.” Desty, Shipp. & Adm. §
24, and authorities quoted; 1 Pars. Shipp. & Adm. §§ 47, 48, 49.

“The real owner may prove by parol evidence that the register and enroll-
ment have been fraudulently made, and issued in the name of another.”
Desty, Shipp.'& Adm. § 30, and authorities quoted.

« Independently of the registry act, ownership may be at least prima facie
established by evidence of possession under claim of title or other matter in
pais, as in the case of any other chattel.” Desty, Shipp. & Adm. § 60, and au-
thorities quoted.

“The register is not a public document or record, but a private instrument,
and the mere declaration of the party making 1t » 1 Pars. Shipp. & Adm.

§§41, 42, 43, and authorities quoted.

« Of itself the registry is not evidence of property unless ic be confirmed
by some auxiliary circumstances, to show that it was made by the authority
of the persons named in it, who are sought to be charged as owners.” Basv.
Steele, 8 Wash, C. C. 881.

“1f one claims to prove his title by the fact that his ownership appears on
the register, it may be answered that he caused it to be there by his own act,
and cannot in this way make evidence for himself. On the other hand, if he.
wishes to prove hisinterest when his name is not there, or if another wishes
to charge him as owner by proof outside of the register, which does not show
him to be an owner, it may be said that registration is no necessary incident
to orwnership, and therefore the want of registration, or of any name in the
register, justifies no conclusion against the ownership.” 1 Pars. Shipp. &
Adm, §§ 41, 42, and authorities quoted.

“In controversies between owners of a vessel involving a question of title,
merely the enrollment is not even prima facie evidence. When offered to
show title or proprietorship in the person making it, it is wholly inadmissible
as evidence, for the reason that it is proof only of his acts, and cannot be re-
ceived against other parties.” The Superior, Newb, 181,

“ Possession and assertion of ownership and notoriety are stronger evidence
of property in a ship than registry without possession,” 3 Wash, C, C. 390.

It is a well-settled rule of law that if a party sells property, having
no right or title to if, the purchaser, though a bona fide purchaser,
and for a valuable consideration, acquires no title, and the pur-
chasger’s title, depending upon the purchase by him in good faith and
for valuable consideration, is still without foundation, so long as the
seller bas neither title nor authority to sell, and the true owner has
a right to reclaim his property, and to hold any one responsible who
has assumed the right to dispose of it.

The law in regard to ownership of vessels and sales of interest,
etc., being as above set forth, and the claimant Consaul having pur-
chased this interest merely on the representation of Anderson that he
was owner of it, knowing at the time that Anderson was not in pos-
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session and exercising no acts of ownership, and neglecting to ascer-
tain from those who are in possession, and whom he knew were at
least part owners of said vessel, whether or not Anderson’s claim as
part owner was bona fide, and after the purchase by him, although
told by Mr. Van Patten that he (Consaul) had been defrauded by
Anderson, and that he (Anderson) never had owned an interest in the
vessel, and, in the face of such information, allowing the purchase money
(which then lay in the bank) to be paid over to Anderson, (see uncon-
tradicted testimony of Van Patten,) he cannot claim that he was an
innocent purchaser without notice, nor can he claim that he exer-
cised even ordinary diligence in the matter of said purchase.

There is no question that the real owner, Barney Van Patten, was
not in any way in fault; the property was sold without his consent or
knowledge, and the purchaser must therefore look to the seller for
indemnity,

I therefore find, and herewith report, that the claimant Barney
Van Patten is the legal owner of the said one-fourth part of said
schooner, which said fourth part is covered by the mortgage fo Mrs.
Nancy L. Van Patten, his wife, and after the payment of all costs in-
curred in this matter, which may be applied to the value as per sale
of the one-quarter interest in the said Nancy Dell, the balance, if any,
to be applied and paid over on account of the mortgage of Nancy L.
Van Patten, and that the libel of Amelia Beckley and others be dis-
missed with eosts, and that a decree be entered accordingly.

All of whlch ig reapectfully submitted.

" LawreNceE Proubproor,
United States' Commissioner, Northern District of Illinois.

W. H. Condon, for libelants.

- Schuyler & Kremer, for respondents.

Upon exceptions filed to this report of the commissioner, the case
was argued before and heard by Judge Hewzy W. Brobemrr, who,
after taking it under advisement, affirmed the report of Mr. Proup-
FooT in every respect, and ordered that a decree be entered in accord-
ance therewith. = :
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Tee Jorx H. Prirson.*
FiLiserro and others v. Tavron.

Rowre and others v. SauE.
(Cireuit Court, D. Massachusetts. December 29, 1883.)

L. BErrpING—DEVIATION—DAMAGES FOR Loss oF Carago.

In an action for damages for a deviation on the voyage, where the charter-
party stipulated that the captain *‘engages himself to take the northern pas-
sage,” a phrase which both parties admitted to be technical, the libelants are
bound to show the meaning of the clause which they caused to be put into
the charter-party, and its breach.

2. CHARTER-PARTY—CONSTRUCTION-—TEROHNICAL PRRASES. v

If a charter-party contains a technical phrase subjecting the master -to un-
usual duties, that phrase must be made clear by evidence; and if there are two
congstructions, the master may adopt either, thhont being gullty of a devmtwn

3. BAME—ADMISSIONS OF MASTRR.
The admissions of the master at the end of the voyage as to the. meaning of
s technical phrase in the charter-party are not conclusive on him or his co-
owners upon the merits of the case. ,

In Admiralty.

The bark John H. Pearson was chartered to bring a cargo of oranges
and lemons for the libelants from Palermo to Boston. The charter-
party contained the words, “Captain engages himself to take the
northern passage,” inserted at the order of the libelants. The vessel
sailed from Palermo January 7, 1881, arrived at Gibraltar February
18th, waited there one day for stores, sailed February 19th, met
with severe weather, and reached Boston May 2d. The eargo was
very seriously damaged. The course of the vessel from Gibraltar to
Boston was a little to the south of the latitude of the Azores; averaging
about lat. 36 deg. N.; but lay south of this latitude for a few days,
the lowest point being 88 deg. 18 min: The libel  alleged that the
master failed to take the northern passage, and exercised bad judg-
ment in not keeping more to the north. The witnesses on behalf of
the libelants testified that the-northern passage was understood to be
a passage north of the Azores to the “tail” of the Great Banks, and
then home, and that the course of the vessel was in what is: known
as the middle passage. Some of the witnesses on the part of the ship
‘deposed that the northern: passage was whatéver was not southern;
others, that it was anything north of 80 deg.'to’ 85.deg. or 86. deg;,
varying somewhat with different witnesses. There was no:dispute

‘that the southern passage was further south:than' this vessel wet,

*Reversed. See 7 Sup. Ct. Rep. 1008,




