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N. Y. PHARMICAL Ass'. v. TILD]l:N ana other••
(Oircuit Court, S. D. N61JJ York. December 8, 1882.)

1. PATENTS FOR INVENTIONS-FAILURlll .ToMARlt ARTIOLES All PATENTED.
Bection 4960, Rev. St., declares that when any patented article is not so stamped,
.. in any suit for infringement by the party failing so to mark, no damage.
shall be recovered by the plaintiff, except on proof that the defendant was dull
notified of the infringement, and continued after such notice to make, use, or
vend the article so patented."

.. SAME-OWNERSHIP-SUFFICIENT NOTICE OD'.
A verbal notice by one owning a patent medical compound, to one infringing

thereupon, that the compound ispatented, and at the same time exhibiting a copy
of the letters patent, WIj.S held to be sufficient notice under the statute requir·
ing patentees to give "sufficient notice to the public, together with the day
and year the patent was granted." '

••' SAME-AssIGNMENT OF PATENTS-PROOF OF.
Under the statute of New York an assignment of a patent,.duly acknowl-

edged before a notary public, is sufficiently proved, and it is not incumbent
upon the complainant, in an action for infringcUltJllt. to ,prove the signature of
the assignor.

James A. Whitney, for complainant.
Francis Forbes, for defendant.
WALLACE, C. J. Assuming, as must be done upon the proofs,

that the complainant is entitled to the most liberal construction of
the claim of, its patent consistent with the language of the specifica-
tions, the claim is to be construed as one for a medical compound
composed of the several ingredients combined in such proportions as
to effectually co-operate in producing the desired effect. Upon this
construct,ion, reading the formula of the defendant's compound with
the assistance of their trade circular, which sets forth the properties
of their ingredients and the virtues of their preparation, it sufficiently
appears that there is a substantial identity between their compound
and that described in the complainant's patent to establish infringe-
ment. The ingredients are the same, they are combined to produce
the same result ,upon the same principle, and, although the propor-
tions vary, the variation is slight.
The complainant did not mark its preparation as patented, and the

defendants insist upon this fact in their answer as a defense. It ap-
pears, however, that complainant gave verbal notice to the defendants
in January, 1880, that its compound was patented, and exhibited to
them a copy of the letters patent, and notified defendants that their
compound was an infringement. The statute (section 4900, Rev. St.)
declares that, when the patented article is not thus stamped, "in any
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suit for infringement by the party failing so to mark, no damages
shall be recovered by the plaintiff except on proof that the defendant
was duly notified of the infringement and continued after such notice
to make, use, or vend the artiele so patented." It was held in Good-
year v. Allyn, 6 Blatch£. 33, that this statute only takes away the right
of a plaintiff to recover damages, and does not affect the right to an
injunction. It was also intimated in that case as doubtful whether
the statute applied at all to actions in equity, as no damages were
then recoverable except in suits at law. The provision was re-enacted,
however, and embodied in the revision and amendment of the statutes
relating to patents of July 8, 1870. By that legislation, also, power
was conferred upon the court in suits in equity to decree for damages
as well as profits. The provision is therefore to be read as a part
of the comprehensive legislation designed to cover the whole subject
of the rights and remedies of inventors, and as applicable to all suits
in which damages are recoverable.
'The question whether the notice contemplated by the statute
is a written notice, or whether a verbal notice is sufficient, seems to
be a new one. Although there is not entire concurrence in the author-
ities, the rule may be deemed sanctioned by the adjudications that
when a statute requires a notice to be given a written notice is meant;
and without doubt this is the rule where the notice· required is one to
be given in the course of a legal proceeding. The statute here re-
quires proof that the defendant "was duly notified - - ., and
continued after such notice to make, use, or vend the patented article"
and therein differs from the statutes which have been the su.bject of
judicial construction. Thus, in Gilbert v. Columbia Turnpike Co. 3
Johns. Cas. 107, the statute directed the notice "to be left" the
dwelling-house of the party.
In Jenkins v. Wild, 14 Wend. 539, a distinction was taken between

a statute which required an appeal to be brought within 15 days
"after notice" of an order, and a cognate statute which required "no-
tice to be given," the last being held to mean a written notice. Not
only does this statute not require in terms "notice to be given," but it
also does'not relate to a notice in the course of a legal proceeding. It is
designed to protect innocent parties who are infringing without
knowledge of the fact, and in this behalf to restrict the remedy of
patentees who have failed to give that publicity to their title
which the policy of the statute requires. Patentees are, therefore,
required to give "sufficient notice to the public" that the article is
llatented, - • • "together with the day and year the patent was
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granted," by stamping or labeling the article. It is a fair interpre-
tation to hold that when any equivalent notice has been given, the
defendant has been "duly notified." As the sufficient notice pre-
scribed includes a specification of the time when the patent was
granted, it is reasonable to conclude that any notice, verbal or writ-
ten, that includes this information will suffice.
Under the statute of this state, the assignments of the patent, duly

acknowledged before a notary, were sufficiently proved, and it was
not incumbent upon the complainant to prove the signatures of the
assignors. Houghton v. Jones, 1 Wall. 702.
There will be a. decree for the complainant for an injunction, and

accounting for profits and for damages; the damages to be restricted
to those accruing after February 1, 1880.

THORSON and others v. PETERSON and others.

(Circuit Oourt, N. n, Illinois. January 6, 1883.)

SEAMEN'S WAGES-VOYAGE BROKEN UP.
Where seamen shipped for a round trip, and by reason of a collision with

another vessel the voyage was broken up, but they were induced by the master
to proceed with the schooner to the port of delivery, and on arriving at the
port of delivery they refused to aid in discharging the vessel, and claiming
their discharge, which was denied by the master, they left and returned to the
port of departure, held, that the vessel having been laid up at a distant port
for the winter, and unable to complete the voyage till spring, that the seamen
were entitled to their discharge without completing the round trip, and to
compensation for services actually rendered, based upon the principles of a
quantum meruit.

Mr. Oondon, for libelants.
Mr. Kremer, for defendants.
DRUMMOND, C. J. This was a libel filed in the district court to

recover of the owners of the schooner Winnie Wing compensation for
services rendered by one of the libelants, as mate, and the other as
seaman, on board of the schooner. " The libelants shipped on the
schooner for. a round trip from Chicago to Pentwater, Michigan,
and back to Chicago in November, 1880. The seaman was to re-
ceive $20 for the round trip, but the mate, as the preponderance of
the evidence shows, was to be paid by the day. The district court
found there was due from the defendants to the mate the sum 01
$82.75, and to the seaman the sum of $58.50, for which a decree


