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it proper, in the present case, to follow the decision of the supreme
court of Minnesota, and to hold the instrument non-negotiable.

Following the rule laid down in Berger v. County Com'rs, 2 Mec-
Crary, 4838, [8. C. 5 Fep. Rep. 23,] we must also hold that the
cause was not removable, because it could not have been originally
instituted in this court by the plaintiff as assignee of the instrument
sued on.

The motion to remand must be sustained. So ordered.

See note to Merchants’ Nat. Bank v. Sevier, ante, 662, 667.

PorrENHAUSER v. InpIA-RuBBER CoMB Co. and others.
(Cireuit Court, 8. D, New York. January 4, 1883.)

1. CrrizeNsHIP—CHANGE OF DOMICILE.

For the purposes of the jurisdiction of the court of the United States, domi-
cile is the test of citizenship. A person may be a resident alien, but cannot be
a citizen of the state when he has abandoned his domicile there.

2. 8AME—CASE BTATED.

The defendant having removed this suit from the state court, the plaintiff
moves to remand upon the ground that she was at the time of the commence-
ment of the action, and now is, a citizen of the state of New York, where the
defendants reside. By the afSdavit of the husband of the plaintiff in support
of this motion, and another affidavit in the case, it appears that the plaintiff
and her husband, a naturalized citizen of the United States, resided in the
state of New York from 1859 to 1871; that in the latter year she removed with
her husband to Hamburg, Germany, where she has since continuously resided,
her husband having returned to this country occasionally on business. Held,
that though by reason of her husband’s naturalization the plaintiff might be
entitled to all the privileges of citizenship here, the practical inference from
the facts as they appear in the affidavits is that she has changed her residence,
and that the plaintiff’s position is no better than that of a native-born citizen
who has changed his domicile. The suit was properly removed.

W. Z. Larned, for plaintiff.

Abbett & Fuller, for defendants.

Warnacg, C. J. The defendants having removed this suit from
the state court, the plaintiff moves to remand upon the ground that
she was at the time of the commencement of the action, and now is,
a citizen of the state of New York, the state where the defendants re-
gide. The affidavit upon which the motion is founded is made by
Conrad Poppenhauser, the husband of the plaintiff, and states that
he was a reésident of the state of New York continuously from 1848
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to 1871; that he was naturalized in 1848, and became, and has ever
gince been and now is, a citizen of the state and of che United
States; that he and the plaintiff intermarried in 1859, and plaintiff
came to this state with the deponent, and from that time resided
with him continuously until 1871; that, although since 1871 he and
the plaintiff have resided for the greater part of the time in Ham-
burg, Germany, he has frequently returned and spent considerable
time here; that his future residence will depend much on the exi-
gency of his business; and that neither he nor the plaintiff have in
any way forfeited their rights as such citizens.

The plaintiff, by virtue of her husband’s naturalization, may not
be an alien, and may be entitled to all the privileges of citizenship,
but the question is whether she was a resident of this state when the
action was brought. Conceding that she was not an alien, if she was
not a resident of the state the suit was properly removed. Her position
is no better than that of a native-born citizen who may have changed his
domicile. For the purposes of the jurisdiction of the courts of the
United States, domicile is the'test of citizenship. A person may be
a resident alien, but cannot be a cifizen of the state when he has
abandoned his domicile there. Case v. Clarke, 5 Mason, T0; Cooper
v. Galbraith, 3 Wash. C. C. 546; Lanz v. Randall, 4 Dill. 425.

Upon the moving affidavit of plaintiff’s husband, the statement of
facts is inconsistent with the legal inferences which are asserted.
The facts that he left here in 1871 with his wife, and that she has
never returned, although he has been here temporarily at times, are
more indicative of an intention to abandon the domicile here than
the occasional visits on his part are of retaining it. But among the
papers in the record filed upon removal there is an affidavit of the
plaintiff’s husband, made for the purpose of obtaining an order in
the caurse of proceedings in the state court, in which he distinetly
states that both the plaintiff and himself reside at Hamburg, Ger-
many. Of course the plaintiff’s domicile is determined by that of
her husband; but when it appears that for many years she has had
a permanent abode at Hamburg, and he has lived there also, except
when called away by the exigencies of business, the practical infer-
ence is that the place of her abode is also that of his domicile. It
must be held that the plaintiff has failed to show that she was domi-
ciled in this state when the action was commenced.

It is insisted that one Koenig, who is named as a defendant, is
a citizen of Germany, and that there is not a divisible controversy
between citizens of different states. The fact that Koenig has not
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been served with process, and therefore is not a party to the suit,
disposes of this question. He may never be brought in.. If he should
be, it would seem that there is a controversy which is divisible, and-
can be litigated by the other parties without his presence. It matters -
not that there is another controversy involved in the issues to which
he may be an indispensable party. Barney v. Latham, 103 U. 8.
205. Motion denied. -

HurnurRT 9. VAN WORMER.
(Cércuit Courty N. D, New York. January b, 1883.)

1. LerTeERrs TESTAMENTARY—CONCLUSIVE EVIDENCE UNTIL REVOKED.

By section 2591 of the New York Code of Civil Procedure, letters testament.
ary are declared conclusive evidence of the authority of the persons to whom
they are granted, until revoked or the decree granting them is reversed upon
appeal. )

2. BAME—JURISDIOTION—RECITALS OoF Facrs NrcEssARY To CONFER.

The recitals of the jurisdictional facts neccssary to confer jurisdiction, in the
decrees of courts of exclusive though limited jurisdiction, are prima facie evi-
dence of the facts recited. On this principle it has been repeatedly declared
that the granting of letters testamentary is in general prima fucie evidence of
the death of the testator,

In Equity.

Neri Pine, for complainant,

M. F. Brown, for respondent.

Warrace, C. J. The only ground upon which a decree for the
complainant is opposed is that the complainant has failed to estab-
lish affirmatively the death of Rockwell, the testator of the complain-
ant’s assignor, the complainant having acquired title to the let-
ters patent in suit by assignmenf from one Arnold. Letters test-
amentary were granted to Arnold by the surrogate of Broome county,
in this state, reciting the death of Rockwell; that he was an inhabit-
ant of Broome county at or immediately previous to his death; and
that his will was duly admitted to probate by said surrogate. Such
letters, by the Code of Civil Procedure of this state, § 2591, are con-
clusive evidence of the authority of the persons to whom they are
granted until the letters are revoked, or the decree granting them is
reversed upon appeal. ‘

Irrespective of this statute, the recitals of the jurisdictional facts
necessary to confer jurisdiction, in the decrees and judgments of
courts of exclusive though of limited jurisdiction, are prima facie evi-




