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ion of the commissioner in chief of the patent-office, which is in evi-
dence in the case, shows that after the rejection of Spies’ application
for a patent by the primary examiner, his patent and claim was al-
lowed, on appeal to the principal examiner, upon the specific ground
that he had accomplished by his double joint what the state of the
art showed no inventor who had preceded him had done. It is frue,
this decision of the examiner as to the patentability of the device is
not conclusive upon this court, but I think it deserving of mention that .
the distinguishing merit of Spies’ harrow was understood by himself
and appreciated by the patent-office, and is not the ex post facto dis-
aiseovery of an expert or solicitor after the issue of the patent.

The complainant is entitled to a decree finding the patent valid,
and that defendant has infringed the same.

Sux Muruvan Ins. Co. and others v. Mississiepr VarLey Transe. Co.*

{District Court, E. D, Missouri. December 13, 1882.)

1. PLEADING—CORPORATIONS,
Where partics joined as libelants are corporations the libel should 8o aver,
2. SAME—JOINDER OF PARTIES.

‘Where goods belonging to different parties are shipped by the same vessel,
and are injured by a common disaster caused by the same act of negllgence on
the carrier’s part, the diferent shippers or their assignees may join in filing
a libel in admiralty to recover their damages.

3. SamE, .

In such cases the demand of each libelant should, it seems, be alleged in a dis-
tinct article.

4. SAME—PLEADING—EXHIBITS.

‘Where the cause of action set forth in a libel has arisen from the violation
of a written contract of aJreightment, the libel should so state, and the con-
tract should be annexed to the libel, or a legal excuse for its absence given.

8. CoMMON CARRIER — NEGLIGENCE — COLLUISION CAUSED BY CARELESSNESS OF -

Parties FURNIBHING MoTIVE POWER.

‘Where A., a common carrier, which owned a line of barges, contracted with
B. to convey certain goods on its barges safely from C. to D., the dangcrsof nav-
igation and collision excepted ; and where, wkile A. was getting together its
barges in the harbor of C., preparatory to starting them to D., the barge in
which B.’s goods had been placed was brought into collision with another of
A.’s barges, through the mutual carelessness of two tug-boats belonging to
E., but which were in A.’s employ, and at the time engaged in towing said
barges, and B.’s said goods were damaged,—%eld, that the collision was not an
excepted peril, and that A. was liable to B. for the damages which he had sus-
tained.

#Reported by B. F. Rex, Esq., of the St. Louis bar,
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6. SAME—LIMITATIONS.
Suit having been brought against said carrier, upon the cause of action above
stated, about 28 months after the collision, %eld that the demand had not be.
come stale. A

In Admiralty. Suit for damages.

The libelants alleged in their original libel that they were insur-
ance companies; that respondent was a common carrier, and the owner
of a barge line running between St. Louis and New Orleans; that
several different lots of merchandise (describing them) insured by
libelants had been delivered to respondent, “for the respondent,
as common carrier, o receive, take care of, and to safely and
securely carry and convey from said city of St. Louis to the said city
of New Orleans without delay, the dangers of navigation, explosion,
and collision only excepted, and there, at the said city of New Or-
leans, to deliver all the said goods, in like condition and good order,
* * * for certain reward to be paid therefor; and that respond-
ent had, as such common carrier, accepted said merchandise for
transportation as aforesaid ;” that said goods were laden on defend-
ant’s barge, New Orleans, which was moored along-side of a ware-
house in East 8t. Louis; that respondent was the owner of another
vessel known as barge Fifty-four, upon which respondents had laden
a cargo, and which they had moored along-side of an elevator at the
city of St. Louis; that defendants, intending to use one of their tow-
boats to tow these barges to New Orleans, hired two steam-tugs to
tow the barges from the places at which they were respectively moored
to a point in the harbor of St. Louis at which their wharf-boat and
tow-boat were lying; that, in pursuance of that hiring, respondents
ordered one of said tugs to go for one of said barges, and the other to
go for the other; and tow them to their said wharf; that each of said
boats made fast to the barge for which it had been sent, and started
for respondent’s wharf; but before reaching it the two barges were
brought into collision with each other through the mutual carelessness
of the crews of said tug-boats, and the merchandise shipped as afore-
said greatly damaged; that libelants respectively paid the con-
gignors of the merchandise insured by them the amount of their
losses; and that said consignors assigned their respective causes of
action arising as aforesaid to libelants,

The demands of the libelants were all alleged in the same article.
[t was not stated whether the contracts of affreightment were written
or oral, (though they were in fact written,) and they were not set
out in or attached to the libel; nor was it stated in the libel whether
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or not libelants were corporations. "The ¢ollision was alleged to
have occurred February 1, 1880. The libel was filed July 22, 1882.
- The respondent excepted to the libel on the following grounds, to-

wit: (1) That libelants had delayed the production of suit for the
enforcement of their pretended demands until the same were stale; (2}
that the libel was multifarious; (3) that it did not state any cause of
action, inasmuch as it was alleged that it was based upon a cause of con-
tract of affreightment, and said libel did not state with legal certainty
sufficient facts to show what such contract was, and did not state facts
sufficient in law to show that respondent ever made & contract of
affreightment with libelants, or that they have any cause of action
upon any contract of affreightment against respondents; that said
libel did not state facts authorizing libelants to sue upon any contract
of affreightment, nor facts showing any breach of contract of affreight-
ment upon which it is liable to libelants; that said libel mingles in an
inextricable manner in one statement, several distinet alleged and pre-
tended causes of action, (not describing either with legal certainty,)
which cannot be so united and pleaded; that said libel was not drawn
with sufficient certainty and precision fo enable the respondent to an-
swer same with safety; and that it is vague and indefinite, and viola-
tive of the rules of admiralty pleading requiring partxculanty and
certainty.

O. B. Sansum and Brown & Young, for libelants,

Given Campbell, for respondent.

Tresr, D. J. 1. It appears from the verification that each of the
libelants is a corporation; and, if so, the libel should so aver:

2. If the contracts of affreightment were in writing the libel should
so state, and annex the same, or give a legal excuse for not so doing.
According to the libel there was. & common disaster, whereby the in-
jury was done to the property named, belonging to different owners,
to whose rights, respectively, these libelants separately succeed. Their
right to join in the action is within the reason of the rule laid down
in collision, and other cases, to prevent multiplicity of suits resting
on a common ground. If it be found frue, as averred, that the same
act of negligence caused the injury to each, nothing will remain other
than to ascertain the extent of damages sustained by each owner, and
to enter a decree accordingly. In other than admiralty proceedings
such joinder would be inadmissible,

Rule 28 in admiralty states the general mode of pleading, under
which there may be some doubt whether the interest or demand of
each libelant should not be alleged in a distinet article, so that the
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respondent may answer thereto as the facts justify, for it may be very
different defenses exist.

The exceptions will be sustained as to the three points here stated,
and leave granted to amend accordingly.

The exceptions as to all other points are overruled.

An amended libel was thereupon filed, to which were attached as
exhibits bills of lading for the goods alleged in the libel to have been
damaged. The bills of lading each contracted to deliver the mer-
chandise deseribed therein without delay at New Orleans, “the dan-
gers of mavigation, fire, explosion, and collision excepted.”

TreaT, D. J. The libelant, subrogated to the rights of several
shippers and consignees, claims, under respective contracts of
affreightment, that the respondent is answerable for the non-delivery
of the goods shipped. The bills of lading contain the excepted perils
as to the dangers of navigation, ete.

The facts are, briefly, that many goods were shipped on respond-
ent’s barges in the port of St. Louis, one of the barges being on the
Missouri shore and the other on the Illinois shore and above the
bridge. The respondent had its barges at different points in the port
for the purpose of being loaded, and when so loaded employed har-
bor tug-boats to tow them to respondent’s wharf-boat, where the
general tow was made up for the purpose of transporting or towing
the fleet of barges down the Mississippi river to their destination,
In the course of respondent’s business two tugs were sent by it above
the bridge,—one to the Illinois shore and one to the Missouri shore,—
each to tow respectively a specified barge to respondent’s wharf-boat.
1t so happened that the respective tug-boats, in the attempted per-
formance of their duties, collided, whereby the damages complained
of were caused. The contention has been, and a large amount of
evidence taken, that the tugs were not in fault, but the accident was
inevitable, or & peril of navigation; or, if that be not so, that the tug-
boats, one or the other, or possibly both, were in fault, and they or
their owners are alone liable for the damages.

From the evidence, both were in fault; but whether this is so or
not is unimportant in this case, for each belonged to the same owners,
and this is not a suit in rem against either, nor is it a suit in per-
sonam against the owners of the tugs.



SUN MUTUAL INS, CO. V. MISSISSIPPI VALLEY TRANEP. 0O 703

‘The sole question is whether, under the contracts of affreightments,
-such employment of the tug-boats, and a disaster caused by the mis-
conduct of one or the other, exonerates the respondent from his lia-
bility, and drives the shippers to a suit against the tug-boats and their
owners. o ~

Under the afireightment contracts the goods shipped were to be
delivered safely at New Orleans, with the excepted perils reserved.
The shippers were not concerned with nor to be affected by the mo-
tive force to be employed by the respondent. The latter had a legal
right to use one or another tow-boat for its purposes at any stage of
the voyage. When the .cargo - was delivered on the specified barge,
and the bill of lading received therefor; the dufies of transportation
~were ‘assumed by the respondent. The latter’s mode of gathering
together several barges from. different places, to make up a general
tow or fleet for its own convenience, was no part of its contract with
the shippers—they may have been -residents of far-distant places
forwarding their goods to St. Louis for transportation to New Orleans.
.Onece delivered under proper. bills of lading to respondent, they had
a legal right to rely on their contracts, irrespective of contracts with
-other shippers, or with arrangements that respondent might make
for its own convenience. Whatever respondent did, after receipts
under its bill of lading, it did at its own costs and for its own pur-
poses. It might employ one or more tug-boats or tow-boats, as it
deemed best; but it could not thereby escape the obligation of its
contracts with the shippers, nor remit them to the sole responsibility
of such tug-boats.

This is not a case of collision where a third party pursues the
wrong-doer, nor where a tug-boat seeks to escape the consequence of
its own wrong. Whether an action would lie against the tug-boats
employed by the respondents need not be discussed, for the sole ques-
tion here pertains to the original and continued liability of the re-
spondent, despite the agencies it employed.

The evidence concerning the duties of harbor tugs with respect to
tow-lines and lookouts, or of respondent’s duties with respect thereto,
-cannot affect the question under consideration. It was the duty
of respondent to do, or cause to be done, whatever was needed for
the safe transportation of the shippers’ property; hence, no act of
negligence by the harbor tug will, as against the shippers, excuse the
respondent. It may or it may not be that the respondent has a
cause of action against the harbor tugs for the injury done the ship-
pers, and might have maintained a suit therefor, originally, for such
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injury to said shippers, and to its own barges. The special question
is, when, according to the necessities or custom of a port, an injury
is caused by a tug employed by a vessel, is the tug to be visited solely
with the loss, and the vessel towed to be exonerated, irrespective
of the bill of lading; or whether the vessel on which the goods are
shipped is liable to the shippers, leaving it to its redress against the
tug? It may be that the shippers had a cause of action against the
tug, and that the respondent could have maintained such an ac-
tion for itself and the shippers; yet the question recurs whether, un-
der the contracts of affreightment, the respondent is not liable for
injuries caused through the misconduct of its own agents. Nothing
except a peril of navigation, efe., would excuse the respondent. If
a collision is such a peril, when the fault is solely of another colliding
vessel, can the faults or negligences of tugs employed by the respondent
under the circumstancesstated be considered as perilsexternal toitself,
which it could not and ought not to control? In other words, ought
not the action of the tugs to be considered the action of the respond-
ent, just as positively as if the loss had occurred after the fleet had
been made up and was proceeding on its way with respondent’s tow-
boats in charge, through whose fault the loss occurred? Under the
latter supposition, the negligence of respondent’s tow-boat would
work no excuse; and so if one or more harbor tugs were used by if,
and through the negligence of one or the other, or both, the vessel
bound by the contract of affreightment failed to fulfill the same, the
loss is one for which it is responmble '

The many cases cited refer to injuries where third parties suffer
from collisions, vessels being in tow of harbor tugs. The case under
consideration is clearly distinguishable in principle, for here the
shipper sues on his contract of affreightment, and the respondent can
be discharged from its obligation only by proof of an excepted peril.
Instead of proving a loss by an excepted peril, the evidence shows a
loss through the negligence of its own agents—one or both of the
tug-boats.

The court holds that the réspondent is liable, and decrees accord-
ingly, and orders that the case be referred to William Morgan to re-
port the amount of the loss sustained under the contracts of affreight-

ment. ,
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Harpiv v. Ouson.
{Circuit Court, D.l Minnesota.,  December Term, 1882.)

1. REMOVAL OF CAUSE,

A cause is not removable from a state to a federal court, if it could not have
been originally instituted in the fet;eral court by the plaintiff as assignee of
the instrument sued on.

2. NEGOTIABLE INSTRUMENT—UNCERTAINTY IN.

- Where the instrument is uncertain as to amount and time of payment of
attorney’s fees to be paid in case of suit brought on the note, and uncertain as
to the person to whom payable, and dependent on the contingency of the bring-
ing of suit thereon, it is not a negotiable instrument under the laws of Min-
nesota.

On Motion to Remand.

Suit instituted in the United States court by plaintiff as assignee
of the instrument sued on, which was in the form of a negotiable prom-
issory note, except that it econtained an agreement by the maker to
pay 10 per cent. of the principal as attorney’s fees in case suit
should be brought upon it. Cause removed to this court on the
ground of the citizenship of the pariies. Motion to remand on the
ground that the instrument is not a promissory note, negotiable by
the law-merchant, within the meaning of the first section of the act
of congress of March 3, 1875, and therefore not an instrument on
which the assignee can sue in this court without showing that the
suit might have been maintained here by the assignor.

James Quirk and John M. Gilman, for plaintiff.

Collister Bros. and Lewis & Leslie, for defendant.

McCrary, C. J. The note sued on was executed and made paya-
ble in the state of Minnesota, and is therefore to be interpreted ac-
cording to the laws of that state; and in determining the question as to
whether it is to be regarded as a promissory note, negotiable by the
law-merchant, within the meaning of the act of congress of March 3,
1875, it is proper to inquire what is the law of the state upon the
subject, as determined by its supreme court.

It has been held that a state statute, defining the requisites of a
negotiable promissory note, will be followed by a federal court sitting
in that state in construing a contract made and to be performed
therein. Green v. Weston, 7 Biss. 860. The same rule should, we
think, obtain where the law of the state has been declared by the
adjudication of its highest judicial tribunal. The parties are pre-

v.14,m0.12—45




