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Court,8. D. New York. December 20,1882.)

FOTIFETTl1RE-LIQuons-STAMPS.
Where packages containing liquors have once been properly stamped and

marked, lind the proper duties paid thereon, and after a sale by a retail dealer
of ,a portion of the contents the residue is diluted with water only, and still
remains in the original packages, held, that such liquors are not liable to for-
feiture, under section 3289 of the Revised 8tatutes, as" not haVing thereon each
IDllrk and stamp required therefor."

S. L. Woodford and E. B. Hill, for the United States.
A. J. Dittenhoefer, for claimant.
BROWN, D. J. This case was tried before me without a jury, by

the consent of the parties, the following facts being admitted:
That the three packages of spirits seized had originally been properly

stamped. and still remained in the original packages; that after a part had
been drawn off and sold by the claimant, under a due license, he diluted what
remained by addition of water to the casks, thus reducing the proof of the
spirits. Being found in this condition, and showing a lower proof than the
stamps upon the casks would indicate, they were seized by the United States
officers for forfeiture, under section 3289 of the Revised Statutes, as not" hav-
ing thereon each mark and stamp required therefor."
'l'he sole question presented is, therefore, whether the mere addi-

tion of water, by a retail dealer, to a cask of spirits on which the
United States duties have been once fully paid and properly stamped,
renders them liable to forfeiture.
A case somewhat similar was tried before the late Judge SWING,

in U. S. v. Thirty-two Barrels, etc., 5 FED. REP. 188, in which he
charged the jur;y "that the mere addition of water would not bring
the party within the inhibition of the statute."
It is claimed on the part of the government that the various sec-

tions providing for stamps, which, under the regUlations of the treas-
ury department, mnst be in accord with the proof of the spirits, are
designed to afford continuous means of identification of the spirits so
long as any remains in the same cask, and thereby aid in the detec-
tion of frauds, and that this purpose would be defeated if the addi-
tion of water to a half empty cask were held to be legal; and that if
liquors could be sold from casks not corresponding,as to their proof,
with toe original stamps, there would be no means of preventing fur-
ther frauds by retail dealers, who, by putting into half emptied casks,
first, water, and afterwards, as occasion might serve, spirits, upon
which no duty at all had been paid, might thus baffle detection.
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The argument is ingenious, but goes further, it seems to me, than
the court is warranted in a construction of penal statutes. The ad-
dition of spirits on which no duty had been paid to a cask 'partly
empty, would be an undoubted act of fraud, and is severely punish.
able under section 3326. The mere addition of water, however, is
not a fraud,-at least, not upon the government; and upon the facts
admitted in this case there has been no fraud, and no injury. to the
United States. It would be, it seems to me, a violation of the uni-
form rule requiring a strict construction of penal statutes, to hold
that this unprohibited act, which it is conceded worked no injury to·
the government, should entail a forfeiture.
The suggestion that the stamp upon the cask must at all times cor-

respond with the proof of the spirits within, as a means of identifica-
tion, under pain of forfeiture, is argumentative only, and is not war·
ranted by the statute. The law does not even require the proof to be
specified or indicated by the stamp; and in the case above cited it
was shown that the proof changes with age, so that packages rightly
stamped originally would not, if long kept, exhibit a pl'Oof corre-
sponding with the stamps. But, aside from this consideration, I think
that section 3289 refers only to spirits on which the full and proper
duties have never been paid, or proper stamps affixed. Its object is
to secure to the government its dnes, and to punish by forfeiture any
dealings in spirits which are insufficiently stamped; not to forfeit
spirits on which all the government claims have once been satisfied,
nor to forfeit spirits on which the stamps appear to be more than were
necessary. When the package has once had the proper marks and
stamps affixed upon it, the requirements of that section are satisfied so
long as nonew spirits are put into the same package, and the stamps and
package remain unchanged. If a wide divergence is found between
the stamps and the spirit proof of the contents of the package, doubt-
less a presumption of some irregularity or fraud arises, which the
dealer must explain; but when he has shown, as is admitted in this
case, that the spirits remain in the original cask, that the duty has
been fully paid, and that no different spirits have ever been put into
it, but water only, I think he has shown that the original stamp is,
in the language of section 3289, "the proper stamp and mark" for that
cask and for those liquors, although since diluted with water.
The court is not authorized to give a broad and loose construction

to a penal statute, so as to work a forfeiture, where no fraud or injury
to the government is involved, merely that the government officers may
be aided in the detection of frauds by other persons in other cases.
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Had congress so intended, or had it designed that the stamp should
not only indicate the proof when stamped, but continue to do· so at
all times subsequent, under pain of forfeiture, that intention would
have been more plainly indicated in the express terms of the statute,
and not left to rest merely upon ingenious argument and doubtful con·
struction. The defendant should have judgment.

WELLING and another 'V. CRANE and others.

(Circuit Oourt, D. New Jersey. December 21, 1882.)

PATENTS FOR INVENTIONS-NEW COMBINATIONS.
Any new combination of old ingredients is patentable when &ny new ueefu,

results follow; but the mere exercise of judgment or mechanical skill in select-
ing a few ingredients from a larger number already known and specified in
prior patents, is not an invention.

In Equity.
Betts, Atterbury cf Betts, for complainants.
J. H. Ackerman and Rowland Cox, for defendants.
NIXON, D. J. This action is brought to restrain the defendants

from infringing letters patent No. 98,727, issued to William M. Well-
ing, and bearing date January 1, 1870. The title of the patent de-
elares it to be an improved composition, resembling horn. The
specification states that a composition had heretofore been made reo
sembling ivory, in which the ingredients were mixed together and
then ground between heated rollers to render the composition uniform
and plastic, and then recites three several patents which had previ-
ously been granted to Welling,-the first numbered 17,949, and dated
August 4, 1857; the second numbered 75,067, and dated March 3,
1868; and the third numbered 89,100, and dated April 20, 1869,-a11
obtained for an improvement of compositions imitating ivory. He
daims that the' present invention is an improvement upon these
patents. and has reference to a new composition to be worked and
moulded the same as set forth therein. The defense turns chiefly
upon the question of the novelty of the complainants' patent. Two
inquiries are presented: (1) What is the invention which the pat.
entee claims? and (2) was it known to the public at the time of
Welling's application for the patent?
1. The first of these questions is not readily answered. The pat-

entee himself, although pressed strongly under cross-examination,


