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'fHOMPSON, Adm'r, v. CHICAGO, M. & ST. P. By. Co.
(Circuit Court, D. Minnesota. January, 1883.)

1. NRGLIGENCE-FELLOW-SERVANT-LIAnILITY OF EMPLOYER.
One who contracts to perform labor or render services for another, takes

upon himself those risks and only such as llre usually incident to the employ-
ment engaged in, and in the absence uf statute the negligence of a fellow-serv-
ant is a risk assumed by the employe, and for which the employer is not liable.

2. SAME- UNDER CONTROL OF ANOTHER•
. Where the employer places one employe under the control and direction of
another, and the latter, in the exercise of the authority so conferred, orders the
furmer into a place of unusual danger, and thus exposes him to extraordinary
peril, of the existence and extent of which he is not advised, the employer is
liable.

3. SAME-DANGER TO EMPLOYER OR HIS AGENT.
If the employer or his authorized agent leads the employe to expose himself

to a danger not ordinarily incident to the employment, which is known to the
former and unknown to the latter, whereby the latter is injured, an action lies
against the employer to recover damages for the injury.

4. SAME-APPARENT OR KNOWN DANGER.
If the danger is apparent, and is as well known to the employe as to the em-

ployer, the former takes the risk of it; but if the employer knew, or by the
exercise of ordinary care might have known, that the employment was hazard-
ons to a degree beyond what it fairly imports, he is bound to inform the latter
of such fact.

5. SAlliE-CONTRIBUTORY NEGLIGENCE-RULE OF.
The rule of contributory negligence applies to a case of this character, but
much less force than to a case where a servant Is injured in the ordinary

course of his employment, and not exposing himself to unusual dangers in
ohedlence to the orders of his superiors.

6. TO OnDEHs OF SUPERIOR.
, The servant may ohey the order of his superior and perform his unless
the danger in doing so is so apparent that a man of ordinary prudence would
refuse to undertake it, even under the orders uf his employer.

7. SA:>IE-KNOWLEDGE OF DANGEIl-A QUESTION OF FACT.
It is a question of fact for the jurywhether, under the circumstance, of the

case, the party injured knew, or in the exercise of ordinary care and prudence
might have known, that the danger was extraordinary.

C. K. Davis and Colburn If Bassett, for plaintiff.
Bigelow, Flandrau If Squires, for defendant.
MCCRARY, C. J. This case is before the court on demurrer to the

:l rnend.ed complaint. The action IS to recover damages caused by the
death qf one ChriBtian Olsen, who, according to the allegations of the
aIl1ended complaint, was killed while in the employment of the de-
fendant, acting under the orders of one Cavinaugh, who was the agent
of the defendant, with authority to direct said Olsen in the perform-
ance of his duties. It is alleged that said Cavinaugh, in the exer-
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ciso of authority conferred upon him by the defendant, ordered the
said Olsen into a place of unusual and extraordinary danger, by di-
recting him to excavate earth from an embankment, where, by reason
of the fact that a portion of the earth of the embankment was mixed
with sand and fine gravel, it was liable to. cave off, and fall upon and
injure and kill the said Olsen; also, that the dangerous condition of
said embankment was known to said Cavinaugh, who was, and for a
long time had been, accustomed to and acquainted with such work,
and the excavation of earth from said embankment and other similar
embankments, and who was fully advised by personal inspection of
the character of said bltnk and the excavation thereof; and who, never-
theless. failed in any way to notify 01' make known to said Olson the
existence of such danger, or to take any measures whatever to guard
against such 'danger; that said Olsen was not acquainted with such
work, or with excavating from or working in or about the said em-
bankment or similar embankments, and did not know the effects of
such excavating, and did not know the liability and danger of the earth
of such embankments, and especially of this embankment, to cave off
and fall down; and that he believed and had reason to believe said
bank of earth where he was at work under the orders of said Cav-
inaugh, as agent of the defendant, was safe and secure, and that
he was in no danger of being killed or injured in any way while so
working at said place; that said Cavinaugh, well knowing the dan-
ger, etc .. orderell said Olsen to engage in excavating said embank-
ment,and while 150 engaged he was killed by the falling of the earth
upon him.
It may be useful to restate concisely the rules of law by which this

and other similar cases are to be determined:
(1) Whoever contracts to perform labor or render services for another'

tli,errby takes upon such risks, and only such, as are usually incident
to the employment in which he is to engage.

(2.) .In the a,IJSelWe of statnte. the general l'ule is that the negligence of a
ff'llov,'-Fo('rvant is one of the rhsks assnrn.ed by the employe and for which the
clllployeris not liable.
(3) But this general rule has its one of which is that where the

emplo,ver plael's one employe uhder the control and directiol)'of another, alld
the latter. in the exercise of the authority so conferred, orders the former
into aplaee of unusual danger and thus exposes him to extraordinary perils,
of the exbrence and extent of which he is not advised, the master is liable.
This for the reason that, in giving such an order, the superior, serv:ant stands
in the place of the employer.
(4) If tile employer or his authorized agent leads the employe to expose

hin\sl'lf to a danger oot ordinarily incident to the employment,' which is
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known to the former and unknown to the latter, whereby the latter is in_
jured, an action may be maintained to recover damages for such injury.
(5) If the danger is apparent, and is as well known to the employe as to the

employer, the former takes the risk of it; but if the employer knew, or by
the exercise of ordinary care might have known, that the employment was
hazardous to a degree beyond that which it fairly imports, he is bound to in-
form the latter of such fact or put him in possession of such information.
(6) The rule respecting contributory negligence applies to a case of this

character, but with much less force than to a case where the servant is in-
jured ill the ordinary course of his duties, and not while exposing himself to
unusual dangers in obedience to the orders of his superior. .As applied to
cases such as this the rule is that the servant may obey the order of his su-
perior and perform the duty, unless the danger in doing so is so apparent
that a man of ordinary prudence would refuse to undertake it even under
the orders of his superior.
Applying these rules to the present case, it is apparent that the

amended complaint states a cause of action, unless it can be said
that it shows affirmatively that Olsen, at and before the time he was
killed, was fully informed of the peril to himself of the services in which
he was engaged. The contrary is distinctly averred, and I do not
think the court can say, as a matter of law, that in this respect the
allegations of the amended complaint are necessarily untrue. It is
a question of fact to be left to the jury, whether under all the cir.
cumstances the said Olsen knew, or in the exercise of ordinary care
and prudence might have known, that the danger was extraordinary.
It is averred that Olsen was inexperienced in the business, and was
not aware of the peril; and it may be that, upon consideration of all
the facts and circumstances, a jury would be at liberty to find that
such was the fact. It is true that, ordinarily, every person of mature
years and common intelligence is bound to take notice of the law of
gravitation, and is presumed to be aware of the danger that earth in
an embankment, when undermined, will cave in and fall. But the
amended complaint avers that the particular embankment at which
Olsen was employed was peculiarly and unusually dangerous by rea.
son of the character of the earth; and that this peculiar and extra-
ordinary danger was known to Cavinaugh, and was not communicated
to Olsen. These allegations being admitted by the demurrer, I am
of the opinion that a question is presented; for the consideration of
a jury, and that, .therefore, the demurrer must be overruled; and it
is so ordered.
The following authorities bear with more or less directness upon

the questions presented by this demurrer. Ba.'cter v. Roherts, 13 Amer.
Law Reg. 41, and note; IJol(lelt v. Fitchburg R. Go. 37 Amer. Rep.



DELGlJ;& 'V. CITY OF ST. PA.UL. 561

343; L. 8. Iron Co. v. EricSon, 18 Amer. Law Reg. 28; Miller v.
U. P. R. Co. 12 FED. REP. 600; Dillon v. U.P. R. Co.. 3 Dill. 319;
Naylor v. Chicago <t N. W. R. Co. 53 Wis.661.J [So C. 11 N. W.
Rep. 24;] Davis v. R. Co. 20 Mich. 105, 127.

DELGE& v. CITY OF ST. PA.UL.

(C-ircuit Court, D. Minnesota. December, 1882.)

1. MtT.NICIPAL CoRPOBATION-NEGLTGENCE-FAILUBE TO KEEP SIDEWALK! IN
REPAIR.
A municipality having, by its charter and b.y-laws, charge of the streets and

sidewalks, with power to compel by assessment repairs to the same, is bound
to keep them in good and safe condition, and will be liable for damages to a
person who, without negligence on his part, is damaged by reason of its failure
to so repair, provided the city authorities knew the existence of the cause of
the injury, or were informed of it, or such a state of circumstances is disclosed
that notice would be implied.

2. BURDEN OF PROOF-CONTRIBUTORY NEGLIGENCE TO DEFEAT UECOVERT.
The burden of proof is with the plaintiff to establish negligence. If the

plaintiff materially contributed to the injuries by her own negligence, she can-
not recover, The law in such cases is well settled, and the question is purely
one of facts for the jury.

NELSON, D. J. The plaintiff brings suit agaiust the city of St. Paul
to recover damages for an injury resulting, as she claims, from the
negligeIl,ce of the corporate authorities of the city in permitting a pit
or hole to remain open, partly on the street and partly on the side-
walk, into which she fell in the evening while passing from the bridge
over this sidewalk leading up a public street in the Sixth ward. The
facts are in evidence before you. The city claims the evidence shows
that it exercised all the care and caution necessary to make this side-
walk and street safe; that the opening was ·filled up so that it was
sufficient for the purpose for which it was used; and that no negli-
gence of the city authorities is proved. The burden of proof is upon
the plaintiff to establish negligence before she can recover. She
must show that the city failed to exercise the care aud caution re-
quired to put this .sidewalk in safe condition. The law. is well set-
tled, and there is no controversy between the parties upon the legal
duties of the city, and the care and caution required of the plaintiff.
It is this as applied to the case: The municipality of St. Paul, by
its charter and by·laws, has charge and control of the streets and
sidewalks. It can open and authorize the grade of streets, and the


